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THE BOYCOTT AND KINDRED PRACTICES AS GROUND 
FOR DAMAGES.! 


The frequent and ever-spreading use of the boycott, the strike, 
and kindred practices leads us to consider the legal principles 
that apply to them and regulate the civil liability of their pro- 
moters. In what portion of the law of torts are the cases on this 
subject to be arranged? How clearly and how carefully has the 
law developed the principles that here govern? I speak of all 
injuries not remediable by the ordinary actions of trespass, 
nuisance or contract. Omitting any treatment of the penal law 
upon the subject, I desire to consider: I. the legal definition of 
these wrongs and their place in the general topography of the 
law of torts; II. the development of the principles and their 
present settled features. 

I. Where, then, in the law of Torts must the present facts be 
classified? Every day impressions, legal analogies, social phe- 
nomena, and even dictionaries,’ stand ready to divert the atten- 
tion from the proper field of investigation. What I propose to 
show is that the legal principles which govern the social facts 
under consideration are directly and organically connected with 
the doctrines commonly classed under the head ‘ Loss of Serv- 
ice.’’* The title is narrow in signification, but the principles 


1 This article, together with one to Cf. Encyclopedia Dict. (1881) 
appear hereafter, formed a paper read ‘‘ Boycott.” 

before the Langdell Society of the Har- 8 Cf. Erle, C. J., in his essay on 
ard Law School, Feb. 4, 1887. Trades Unions, 29. 
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have broad relations. Strikes and boycotts, when they result in 
pecuniary injury to another, are to be grouped with all such acts 
as effect a loss of service. What remedies exist for the former 
injuries can be ascertained only by examining the body of princi- 
ples uniting both classes. 

We may therefore dismiss from consideration, as not affording 
us assistance: (1) Cases classed under the head ‘ restraint of 
trade.’’ Though from time to time combinations of capital and 
of labor have thus been decreed void, as being in restraint of 
trade,’ it is to be borne in mind (as it often is not?) that the 
contractual invalidity of such arrangements is quite a sep- 
arate thing from the tortiousness of acts done under them.® 
This will appear more clearly from what is said hereafter. 
(2) Doctrines relating to the civil action of conspiracy. If for 
want ofa legal right a plaintiff cannot recover from a single de- 
fendant, he does not mend matters by joining another as defendant 
and calling his action an action of conspiracy. His right to re- 
cover rests not at all on a multiplicity of defendants; it must 
exist as against an individual or else have no existence. There is, 
properly speaking, no distinct civil action of conspiracy.* (3) 
Determinations of the criminal law upon this subject. Assum- 
ing that one or more of these practices have been pronounced 
criminal, whether under the name of conspiracy or under an- 
other name, it does not follow that damage which ensues to A is 
actionable purely because of the criminality of the practices ef- 
fecting the damage. Some exterior ground must exist. For 
example, if on my premises I keep an open trap-door without 
railing and thereby violate a penal statute, I am not amenable, 
through my violation of the statute, to a tramp who trespasses 
and is injured; but to a guest I am liable, and that independ- 
ently of the statute. That is, my liability cannot arise from 
the mere fact that my act was criminally unlawful and damage 


1 Greenhood on Pablic Policy, 627- 8 Tiedeman, Police Power, 247, 253; 
770. cf. Dr. Wharton, in 3 Cr. L. Mag. at 
2 Cooley on Torts, 282; Justice 16,18, note 1; Bramwell B. in L. R. 
Potter, in Thomas v. Musical Union, 2 Ex. at 233, 236. 
as reported in the ‘‘ Nation,” Oct. 28, 4 Bigelow, L. C. in Torts, 214; 
1886, and in Chic. Law Times, vol. 1, Cooley, 125; 19 Mo. 583; 3 Cush. 148. 
p- 102. 


1 


THE BOYCOTT AS GROUND FOR DAMAGES. 511 


ensued. So, in the present instance, the criminal law, as such, 
cannot place before us any means of ascertaining by a direct in- 
ference whether a civil liability exists. Nor can it assist us by 
the lines of its policy, suggestive as they may be in other con- 
nections. The limits of the legal wrongs now under considera- 
tion are to be found in the civil cases, and there only. It is not 
an open question of public policy, and if it were it is not true 
that the determination of a civil right of action could properly 
be aided by the conclusions of the criminal law upon the same 
matters. 

Blackstone’s phrase ‘ relative rights’? suggests the distinc- 
tion which marks the present instances? — ‘* such as are inci- 
dent to persons considered as members of society and connected 
to each other by various ties and relations.’’ Under this head 
he enumerates four relations, in virtue of which one is said to 
have a relative right — husband, parent, guardian, master. The 
loss for which such a one seeks redress may be thus defined: 
loss of the benefit of this relation through interference on the 
part of the defendant with the other party to the relation; and 
upon the nature of the interference and of the relation depends 
the liability of the defendant. Nowit will appear upon examina- 
tion that this statement accurately describes the kind of loss 
suffered from the practices now under discussion. It is with 
other relations that they interfere — relations mercanti'e and in- 
dustrial, contractual and voluntary; but none the less is the 
relation a kindred one from the point of view of a legal classiti- 
cation. Inasmuch as organized industry furnishes the majority 
of instances, let me show briefly, in regard to the methods em- 
ployed by labor* and by capital, that (apart from cases of tres- 
pass, nuisance, etc.,) the loss inflicted involves in each case an 
interference with a commercial relation. In a strike, the work- 
men either (1) agree among themselves to leave, or (2) are 
ordered out by an association. In (1) there is, if anything, 


1 See post, p. 390. 3 For brevity this term will be used, 
2 For the purposes of the present under protest as to its improper but 
article it is not essential whether duties current connotation. 
or rights be regarded as the correct 
elements in the theory of torts. 


512 THE BOYCOTT AS GROUND FOR DAMAGES. 


nothing more than a breach of contract; in (2) there is in addi- 
tion the destruction of an industrial relation by the act of the 
association. Again, it is a frequent incident of a strike (3) that 
strikers prevent would-be employees, by peaceable or forcible 
means, from offering their services. Here the intending work- 
men stand in the relation of customers, ready and willing, though 
not bound, to deal with the employer. The relation is a less 
solid one than an employment at will or under contract. But it 
is absolutely cut off by the strikers; the approaching advantage 
to the employer is lost, and further relations are prevented. 
This may or may not afford ground for an action, but that the 
ease conforms to our definition is clear. The last case presents 
a type of the boycott, so far as it has significance for us. When 
X abstains from dealing with A, he does nothing which he is 
bound not to do as against A— assuming that he breaks no 
contract. But if he succeeds in persuading or forcing B also to 
refrain, his act has a new significance. A relation has been in- 
terfered with, and the consequences of his act may now be 
actionable. It is with the aggressive, not the passive, aspect of 
the boycott that we are concerned. Capital, also, whether or- 
ganized or not, has its boycotts. It is unnecessary to enumerate 
the different practices — trade combinations, blacklisting, under- 
bidding, ete., — through which it interferes with the relations of 
others ; and the effect is directed not only against members of its 
ownranks, but also against those seeking relations of employment. 
It may be said that the entire course of mercantile competition 
has for its object the destruction, in favor of oneself, whether 
by fair or by fraudulent persuasion, of the relation of customer 
existing for others. In their widest form the elements of our 
definition involve all interferences with any social relation, 
whereby there occurs a positive pecuniary loss susceptible of 
proof. 

It will now be clear that the cases upon restraint of trade are 
here of no avail. Decisions on the one point cannot assist dis- 
cussion on the other, (a) because in the former the legal question 
before the court for decision is a different one, and (4) because 
the reasons of policy for the decision must be grounded upon a 
different object and a different class of considerations. For (a) 
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the question in such cases is, in general, whether there exists for 
the plaintiff a right to mulct the defendant for refusing to per- 
form the contract. It would be .a presumption on the part of 
the court to go further and decide as to the right of a third party 
against either. For example, a decision that an agreement to 
hold wheat for a corner, or to limit the production of steel rails, 
or to refrain from selling in a certain district, is void, can decide 
nothing as to the right of a would-be vendee to recover for profits 
of purchases which he has been prevented from making. A decis- 
ion that a labor union is void cannot settle the right of a boycotted 
employer to recover ugainst the union. In suits on the contract 
itis enough to decide as to the defendant that he need not suffer 
damage through contracting to do theact. As to the plaintiff, it 
is enough that he will not be allowed to use the machinery of 
the law for compelling the defendant to do it. But whether he 
may solicit or persuade him to it is another matter, and in no re- 
spect at that time brought into the arena of decision. Again, 
(0) whether a contract shall be decreed void will depend more 
or less upon the manner in which its provisions concern the per- 
soual welfare of one or more of the immediate parties to it,’ and 
the court assumes to judge for those who have not judged rightly 
for themselves. Furthermore, when the reasoning reaches out 
to the manner in which the public are affected, it is only ina 
large and general way that the subject receives its treatment. It 
is not the existence or the infringement of a definite right of re- 
covery of some third party as against the contracting parties 
that is debated, but broad notions of convenience and expedieucy. 
It is not fixed legal concepts that are handled in building up the 
results, but the particular beliefs of social economy that happen 
to have been adopted by the judiciary of that epoch and that 
locality. Moreover, it is not necessary that the acts done under 
the contract should be ascertained to be.in fact contrary to the 
interests of exterior parties ; a mere tendency to do so is sufficient 
material upon which to reach aconclusion. Add to this that the 
main object of the court is to settle the controversy before them, 
and that on the one hand the third parties are not in court speak- 


1 Greenhood, 683. 
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ing for their rights and that on the other the contracting parties 
are making no defense as against third persons,— and it will be 
seen that not only can the decisions and the policy of these 
cases be of no avail to us, but we cannot be sure that if the 
present aspect of the cases were before the courts they would 
not reach opposite conclusions. They may readily go as far as 
they do without touching upon the question before us, and even 
without involving in the sphere of their reflections the consider- 
ations upon which the present conclusions depend. 

I have ventured to emphasize the uniform outline which charac- 
terizes boycotting and kindred phenomena, for it has been over- 
looked and even denied in what has appeared of late upon the 
subject.!. I pass now —having tried to show the consistency of 
this definition — to the cases on the subject. Interference with 
customers is only one instance of a relation interfered with, and 
the breadth of the definition requires a brief summary of the law 
in reference to other instances. 

II. The cases are to be divided, with reference to the growth 
and differing policy of the law, into four groups, according 
as the relation interfered with is that of (A) Customer, 
(B) Servant at Will, (C) Servant under Contract, (D) Con- 
tractor (ordinary). The course of the law has been steadily to 
differentiate these groups. The titles are typical rather than ex- 
haustive. Under (A) are included all who hold towards the 
plaintiff a voluntary relation other than that of servant. Under 
the term servant — (B) and (C)—are included all who render in- 
dustrial services to the plaintiff on his premises, and the law on this 
subject applies also to the relations of wife, husband and child. (D) 
is a later development of the law and the title indicates the rela- 
tion involved. Now within each of these classes a distinction is 
to be taken as to whether the interference is by acts of violence, 
nuisance, fraud, or slander on the one hand, or by acts of persua- 
sion (other than fraudulent or slanderous) on the other. The 
following table, therefore, will serve as a general preliminary 


230 Sol. J. 197; 1 Chic. Law _ is to be made for the criminal stand- 
Times, 38 (1836), andcas.cit. (though point assumed). 
in these cases perhaps some allowance 
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statement, subject to the explanations hereafter made, of the 
law as it stands : — 


A B 


(a.) All persuasion not 
fraudulent or slan- 
derous. 


Not action-| Not action- 
able. able. 


Actionable. | Actionable. 


(0.) Fraud, slander. Actionable. | Actionable. Actionable. Actionable. 


| Not action- 
(c.) Violence, nuisance. | Actionable. | Actionable. | Actionable. able 
| (probably). 


It may be pointed out that from A to D in (a) there is, as it 
were, an ascending scale, an action being refused at one end and 
granted at the other, the line being crossed between B and C; 
while in (2) and in (c) the action is granted even in classes A and 
B, violence, nuisance, fraud and slander being regarded as with- 
out justification in regard to any relation whatever; and the 
non-existence in (c) of an action in group D is due to counter- 
considerations hereafter to be explained. 

It remains to establish these conclusions. We are here con- 
cerned only with group A." 


A. 


Apparently the earliest instance appearing in the books is the 
threatening of tenants in life and limb, ‘‘so that they departed 
from their tenures, to the plaintiff's damage.’’? The case was not 
an uncommon one, for there was a writ * specially adapted to the 
exigency, and frequent mention occurs, in arguments and judicial 
remarks, of such an action.‘ It was often said, particularly in the 


1 In an ensuing article I propose to 3 Reg. Brev. 111: ‘*Quare tenenti- 
give some account of thelaw as tothe bus de vita et mutilatione membrorum 
relations embraced in groups B,C and suorum comminatus fuit.”’ 

D. 421 H. 6, 31 (1443); 35 H.6, 45 
29H. 7, 7 (1494). (1457) ; 20 H. 7, 5 (1505); 14 E. 4, 7. 
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abridgments and treatises, to lie for the case of tenants at will 
only;' but the cases do not authorize the distinction and the 
writ makes no mention of it. Clearly, however, the loss of a 
voluntary tenant through violent intimidation was actionable. 
So also, it appears, ‘‘ if the comers to my market are disturbed 
or beaten, by which I lose my toll, I shall have a good action of 
trespass on the case.’’? We hear also of an action by the 
abbot of E. for roughly disturbing the people who came to his 
chapel, so that the good abbot lost the value of the offerings.® 
But while violent acts thus suffered their reward, peaceful inter- 
ference by means of persuasion or otherwise was never made 
ground of a recovery. It was held that if a new school was set 
up in a town, so that ‘* whereas the plaintiffs were used to get 
for a child 40d or 4s per quarter, now they cannot get but 14d,” 
no action lay against the enterprising pedagogue ; . and so, too, 
where a new miller diverted the plaintiff’s trade.® In these in- 
stances a violent interference with the customers would have 
been actionable, as Holt remarks in commenting on the former.® 
It is to be observed that in Pulton’s statement of the law as to 
menaces ? (first published in 1609), his phrase is broad as to the 
relations that may be unlawfully interfered with —** or any other 
person by whom he liveth or receiveth benefit.’’ 

Ina line with the foregoing cases, and citing almost the latest 
of them,® though not until more than one bandred years after- 
wards, comes the next case, Garrett v. Taylor.® An action was 
granted for ‘‘threatening to mayhem and vex with suits’’ the plaint- 
iff’s customers and workmen, ‘* whereby they durst not work 
or buy.’’ In Iveson v. Moore ® the defendant, for the purpose of 
diverting the plaintiff’s custom to his own coal mine, blocked up 
the highway leading to that of the plaintiff, who complained that. 


1 Rolle, Acc. sur Case, (N) pl. 21; Bellewe, A. sur C. (1396). 


Fitzh., A. sur C. 21; Viner, A. sur C. 4 11H. 4, 47 (1410). 

(Ne) 21; Pulton De Pace Regis, 5 22 H. 6, 14 (1444). 

**Menace’’ 5; 14 E. 4, 7. ® 11 East, 573, note. 
211 H. 4, 47 (1410); 29 E. 3, 18 7 Supra. 

(1356); Holt in 11 East, 576; Cf.41E. * 9H. 7, 8. 


8, 24 B. (1868). Many analogous cases * Cro. Jac. 567 (1621). 
appear, but they rest probably on some 1 1 Salk. 15; 12 Mod. 262 (1699). 
ground of franchise or prescription. 
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‘‘carbones sui pro defectu emplorum magnopere depreciati 
devenerunt.’’ Two judges were against the plaintiff because it 
was not sufficient to say ‘* buyers could not come, without show- 
ing buyers were coming and were hindered.’’ The other two 
judges held the complaint good, and spoke expressly of the 
analogy of the master’s action per quod servitium amisit. On 
appeal the case was adjudged for the plaintiff. Tarleton v. 
McGawley,' a nisi prius case (not next in order of time, but 
best placed here) was an action for firing upon natives on the 
coast of Africa, and thereby preventing them from trading with 
the plaintiff, and Lord Kenyon granted the action without hesi- 
tation. In Nichol v. Martyn ? an action was asked and refused 
against one who solicited the plaintiff’s custom for himself, being 
at the time in the plaintiff’s employ, but on the point of leaving it. 
An important series of cases now appears, expressly connected in 
principle by Lord Holt with the preceding instances, and reach- 
ing from 1707 to 1865. They grant an action for violently 
diverting from the plaintiff such game or fish as would otherwise 
have entered his premises or traps. Keeble v. Heckeringill * is 
the first and most thoroughly considered. The defendant, by 
firing guns repeatedly, had frightened away wild fowl about to 
enter the plaintiffs decoy pond.‘ Holt takes the distinction 
already suggested. If the defendant, he says, had merely set - 
up a second decoy, no action would lie; but it is otherwise 
‘¢ where a violent or malicious act is done to a man’s occupation, 
profession, or way of getting a livelihood.’ Then follows the 
same distinction as applied to the schoolmaster’s case already 
cited and the tenants’ cases are referred to as precedents. In 
this connection it is to be observed that the definition of violence 
is not anabsolute one. The ordinary use of fire-arms against 
wild fowl is not parallel to their use in menacing customers. The 
question of violence must be settled by the special cireum- 
stances of each case; and at the present day, of course, gun- 
ning near a weir would be regarded as nothing beyond 


1 Peake, 270 (1794). 4 The reports differ as to whether 

2 2 Esp. 732 (1799). the ducks had actually settled in the 

8 11 East 573, note; 11 Mod. 74,130; pond. But in either case the principle 
3Salk. 9; Holt 14 (1707). would be the same. 
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the limits of the ordinary competition of sportsmanship. Thus, 
while repeated and unnecessary firing, as in Keeble v. Heck- 
eringill, may be actionable, it would seem that the ordinary 
gunning in Carrington v. Taylor’ was not properly held 
actionable, and in that case the court, in affirming Keeble 
v. Heckeringill, incorrectly applied its principle to the 
facts before them. Thus, also, we may explain the next case of 
Young v. Hickens,? where it was held not actionable to frighten 
away fish almost within the plaintiff’s net; for here the defend- 
ant, a fisherman, was simply plying his trade in a legitimate 
manner. In Ibbotson v. Peat,’ the last of the series, an action 
was granted for gunning and rocketing on the defendant’s land 
so as to frighten off grouse settling on the plaintiffs land, and the 
court, declaring Keeble v. Heckeringill and Carrington v. Taylor 
similar in principle, expressly followed them. It is to be ob- 
served that though in these last cases scarcely any judicial rea- 
sons are vouchsafed, in the absence of which it might be 
assumed that some doctrine of nuisance or of prescription was re- 
sponsible for the decisions, yet the steady affirmance of Keeble 
v. Heckeringill, and in that case Holt’s deliberate * and express 
likening of the case and the principle to the schoolmaster’s and 
the tenants’ cases — these things may well justify us in placing 
this series of cases among those which serve to establish the 
principle already stated.’ Two other English precedents remain. 
In Gregory v. Duke of Brunswick * an actor complained that the 
defendant, with Others, had succeeded in hissing him off the 
stage, and it was expressly laid that the manager of the theater 
had in consequence refused to employ him again. The acts of 
disturbance and nuisance operated as menaces to the manager 
and the loss of his patronage which the plaintiff suffered was the 
cause of action. In Rogers v. Dutt’ the defendants refused to 
pilot any ship whose master employed the plaintiff's tug, and 
the defendants happened to be the only pilots in that region. 


111 East, 571 (1809). copy (11 East, 571) of the decision in 
26 Q. B. 605 (1844.) its final form. 
3 34 L. J. Ex. 118 (1865). 5 See Pollock on Torts, p. 203 (pub- 
* His most detailed reference to lished since the above was written). 

them appears in his own manuscript 66M. & G, 205 (1840). 

713 Moore P. C. 209 (1860). 
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The court, in refusing the action, spoke of ‘* the right of the 
public (or of individuals) to deal with them [the plaintiffs] or 
not, at its pleasure,’’ and agreed that “ the right to buy or to re- 
fuse to buy is as much to be regarded as the right to sell or to 
refuse to sell,’’ and implied that if a refusal to buy was not un- 
lawful, far less could the threat of a refusal to buy be an unlaw- 
ful means of coercion. 

The American authorities are few. The most recent case, 
Payne v. R. R. Co.,' in the point at issue and in the conclusion 
reached, strongly resembles the case last mentioned. The 
action was for threatening to discharge employees if they traded 
at the plaintiff’s store. The court held, in substance, that to 
discharge the employees was a legal act, and therefore a threat to 
discharge was not actionable, though the plaintiff ’s trade suffered 
loss thereby ; and it was pointed out, in referring to the instances 
in which such a loss had been held actionable, that ‘*in most of 
them violence, in some statutory misdemeanors were committed ; 
in others, fraud, duress, or libel were resorted to.’’ In 1867 
we find Bowen v. Matheson,? an action against a seamen’s asso- 
ciation for inducing seamen not to ship from the plaintiff’s 
office, and for otherwise depriving him of custom by exerting the 
influence and power of the association. The means employed 
were held to be not illegal, and the loss therefore not actionable. 
In Carew v. Rutherford,’ the general principle was stated that 
the use of fraud, slander, violence, or nuisance constitutes an 
actionable interference, but the court proceeded, without citing 
a valid precedent, to range within this principle threats to use the 
power of a labor association against those in the plaintiff’s em- 
ploy. Walker v. Cronin‘ is a much-quoted case, and emphasizes 
the distinction between a violent or fraudulent interference and 
ordinary persuasion. The court go further, however, and hold 
that even truthful persuasion, when malicious, is actionable. 
This, I venture to say, was incorrect. Of the decisions cited 
therein for this point not one supports it. The distinction — 
as the cases already cited have shown — must rest, not upon the 


1 20 Cent. L. J. 7; 13 Lea (Tenn.), 5 106 Mass. 1. 
507, 1884. 4107 Mass. 555. 
2 14 All. 499. 
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quality of the motive, but upov the nature of the outward act. 
There is no more persistent and yet no more unfounded notion 
than that motive—I do not say intention'— can become the 
turning point of civil liability,—no notion more fitted to 
reverse legal relations and to make chaos out of definite princi 
ples. In the present connection the immateriality of motive 
has been expressly asserted not only in Payne v. R. R. Co., 
but also in the remaining case, Heywood v. Tillson.? In this 
instance a landlord brought an action for loss of patronage 
effected by the defendant’s threats to discharge all workmen 
who rented from the plaintiff. The defendant, the court held, 
was under no legal obligation to the plaintiff to employ the 
workmen, and therefore did him no wrong in refusing to employ 
them or in threatening so to refuse. 

The cases thus far cited in which an action has been allowed 
are cases of violence or of nuisance. Fraudulent or slanderous 


interference is equally actionable. This conclusion, however, - 


has been reached as a part of the law of deceit and of slander, 
rather than through any express recognition of the connection 
here indicated. But there can be no doubt that the doctrine 
properly belongs in this place, not only for convenience of classi- 
fication, but also by virtue of the principle it rests upon. The 
whole law of slander recognizes that a man is to be protected 
from the effect of false statements upon his relations with 
others, even if the relations be voluntary ; and the foundation of 
his action for slander is that the statements have lost him the 
benefit of those relations. It is an exception, early settled, that 
from certain classes of false statements a damage will be neces- 
sarily presumed, but the principle is not changed. In the law 
of fraud, it is a direct step beyond the principles underlying the 
action on the case for deceit to grant an action for a deceit prac- 
ticed, not on the plaintiff, but upon another person; and this 
result, though recognized as sound law, must be regarded as 
anomalous except onthe principle that a relation is interfered 
with. The cases occurring in this connection serve to empha- 


1 See an ensuing article, already 
referred to, for a discussion of the 
doctrine of malice in this connection. 


2 75 Me. 227 (1883). 
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size the fact that a liability may exist for interfering with rela 
tions that are purely voluntary, or with relations that are not 
strictly mercantile, but merely hospitable or pastoral. If false 
words be used, an action will lieif the result be the loss of a pros- 
pective husband! or wife,’ of the voluntary hospitality of friends,* 
of the offerings of a congregation in church,‘ of an intending pur- 
chaser for a chance of inheritance,® or of customers.* Fraudu- 
lent interference will support an action for the loss of a business 
favor,’ or of customers. The principle was affirmed in Hutch- 
ins v. Hutchins,’ and an action was there refused only because 
in the court’s opinion the loss alleged was visionary. 

It is believed that the preceding cases (except those involving 
fraud or slander) include all that have been vouchsafed upon the 
subject ; and in the table already given I have attempted to sum- 
marize their results. On the one hand, itis established that in- 
terference involving fraud, slander, nuisance, violence or threats 
of violence is actionable. On the other hand, persuasion (other 
than fraudulent or slanderous) is unanimously, except in Walker 
v. Cronin, marked off as not actionable; that case affixes lia- 
bility to any persuasion which is malicious, but as a decision it 
stands alone. Finally, four cases,” as against one not very 
weighty assumption,” decide that threats to do a lawful act — ab- 
stain from dealings, discharge or expel—do not constitute an 
actionable interference. 

These are our results, if we confine ourselves to the particular 


1 Sid. 79; 4 Co. 302; Cro. Jac. 323; 
‘Cro. Car. 269. 


of boycotting, have appeared. Proba- 
bly upon the facts the former case was 


2 3 Bulstr. 48. rightly decided; but the opinion is a 
8 1 Taunt. 39; 7 Ir. L. R. 272. mass of loose propositions, without 
*8T. R. 138. reasons given and without distinct au- 


5 Cro. Jac. 213. 

6 1 Ex. D. 91; 15 Johns. 185. 
72C.M. & R. 707. 

8 7 Cush. 322; 66 N. Y. 82. 

® 7 Hill, 107. 

1 Since this article was written, the 


thority stated, and as a precedent the 
decision is of little value. The latter 
case the writer has not been able to 
procure, but it is, it seems, to some 
extent opposed to the conclusions here 
reached. 


-cases of O. D. S. Co. v. McKenna, Alb. 
L. J., Mar. 12, 29, 1887 (U. S. Circ. Ct. 
for N. Y.), and Baughman Bros. v. Rich- 
mond Typ. Union, Va. L. J., Apr. 1887 
(Richm. Circ. Ct.), involving questions 


1 Rogers v. Dutt, Bowen v. Mathe- 
son, Heywood v. Tillson, Payne v. R. 
R. Co. 

1 Carew v. Rutherford. 
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issues at stake in each decision. But those issues by no means. 


cover the whole field, and many possible and even actual instances 
remain, as to which we are left apparently without any index to 
the law. I believe, however, that the spirit of the decisions and 
the general trend of the instances thus far adjudicated will justify 
us in laying down a comprehensive principle, as follows :' Action- 


able interference with a relation is that which involves A: Fraud 


or slander, or B: The threat or the accomplishment of an 
unlawful act, i. e., of (1) a@ criminal offense, or (2) 
an actionable act, that is, for which the defendant would 
have been responsible in damages to the third party on in- 
dependent grounds. It will be observed that under B are in- 
cluded as actionable the cases of nuisance, violence and threats 
of violence, while the cases of ordinary persuasion are excluded 
as not actionable. But the definition covers other cases also. 
Let us apply it to some instances which will serve at once as 
tests and as illustrations. The two classes (1) and (2) may ap- 
pear in some respects too broad, in others too narrow. 

(a.) On the one hand, for example, it follows that the first 
class will include an act which is not malum in se and not a crime 
at common law, but is merely contrary to a statute imposing a 
penalty of some sort — for instance, peddling without a license. 
This has (apparently) been indirectly denied, though on no au- 
thority, in Letton v. Goodden,’ but it must none the less be in- 
sisted upon. In support of it no decision exists, but by implica- 
tion the language of the courts covers it in all those cases in 
which a principle has been laid down. ‘* Unlawful,’’ * illegal,’’ 
**crime,’’ statutory misdemeanor — these phrases point to a 
conception which includes as actionable all acts of interference which 
in themselves may subject the doer to a penalty. Short of this, in- 
deed, it seems impossible to stop. Looking at the question as if it 
were whether the defendant’s acts were such as he must have 
known to be lawless and unjustifiable, we might draw the line at 
violent, fraudulent or slanderous interference; and we are re- 


1 The words of Mr. Justice Holmes _ be done is to point out a tendency, and 
are here appropriate: ‘*The law did to justifyit.”” Common Law, 77. 
not begin with atheory. It has never 2L. R. 2 Eq. 163. 
worked one out. * * * All that can 
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minded of the objections to the doctrine that one is guilty of mur 
der if the intent to commit only a felony results in the taking ot 
human life.’ But it is a question of the plaintiff’s right, not of 
the defendant’s moral culpability. The plaintiff’s relations may in 
many ways be interfered with, and yet his loss must often go as part 
of the inevitable friction of society, but it would seem that, since 
a limit must be placed at some point, he ought not to be obliged 
to suffer without compensation when the loss arises from an act 
of interference upon which society, for whatever reason, has 
put its penalty. Let him at the least be protected when the rela- 
tion is dissolved by an act of the defendant which is unlawful. 

(6.) Again, it will follow, as another instance, that wherever 
certain acts, not usually deemed immoral or unlawful, are by the 
law of a particular jurisdiction regarded as a crime, any interfer- 
ence involving such acts will in that jurisdiction be actionable. 
In the case of labor associations, for example, peaceful and rea- 
sonable persuasion, even though not amounting to a coercive in- 
fluence, would probably, under the severe construction of the 
English statute? (and possibly under the statutes of a few of the 
United States), be considered «a criminal offense, and would 
therefore become actionable.? 

It may here be asked, however, how the statement 
previously made, that we cannot infer unlawfulness in the 
civil sense from unlawfulness in the criminal sense, is to be 
reconciled with the present conclusion. It is answered that 
the criminal law, as such, can be no index to the civil law upon 
a given point, but that this statement remains true even though 
in the present case an act becomes actionable when it is a crim- 
inal offense; for the result here flows from the special nature of 
the doctrines of loss of service or custom, by which the present 
cases are governed, and not from any general connection be- 
tween criminal and actionable acts. This result itself, however, 
renders it the more necessary to legislate not rashly on the sub- 


1 Cf. Holmes, 57-8. 3 Cf. Mogul Co. v. Gow & Co., 15 
2 Cf. Q. v. Druitt, 10 Cox, 592; Q. B. D. at 483; Erle on Trades 
Springhead Co. v. Riley, L. R. 6 Eq. Unions, 68. 
558; Erle on Trades Unions, 64. 
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ject of criminal conspiracy, since the scope of civil wrongs will 
also be altered thereby. 

(c.) In the second class will be involved such acts as amount 
to a breach of contract, as the discharge of workmen before the 
expiration of their term of employment. Thisis too broad a state- 
ment of the law, according to the oditer language of the court in 
Heywood v. Tillson and Payne v. R. R. Co., and the ensuing 
loss would in their opinion be damnum absque injuria, whether 
the defendant broke a contract or not; it would be the affair of 
the workmen entirely, and to them alone the employer should be 
responsible. Against this latter view no decisive authority ex- 
ists, but consistency and principle seem to lead to the opposite 
conclusion. There is no good reason why an interference in 
which a trespass is committed should be actionable and yet an 
interference involving a breach of contract should be without a 
remedy. In both cases an unlawful act has been committed as 
against the third party; and though the former belongs within 
the realm of torts, yet the latter, since here its intention and 
effect are to destroy the third party’s relation with the plaintiff, 
seems entitled to no more lenient consideration than a tort. 
Moreover, the large principle that should hold, here as in the 
previous instance, is that the line should be drawn at an unlaw- 
ful interference ; that is, though the plaintiff must submit to a 
certain amount and quality of interference, yet he is entitled to 
protection when the interference involves a penal offense or gives 
to the third party himself any legal ground for complaint; and a 
cause of action would then arise not only for the third party but 
also for the plaintiff. As a final argument it may be suggested 
that wherever the line be drawn in granting a remedy for inter- 
ference by means of threats,’ it should at least include threats to 
commit a breach of contract. 

(d.) I take up now the last instance in this connection, and 
the one that seems destined to afford the greatest scope for dif- 
ference of judicial opinion — interference by threats to commit a 
lawful act. I shall be satisfied if only I succeed in pointing out 
the lines within which the controversy should properly be con- 


1 See (d), infra. 
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fined. In three jurisdictions at least (Maine, Massachusetts and 
Tennessee ) it ought no longer to be considered an open question, 
for the eases already referred to have decided that such inter- 
ference affords no cause of action. But in other jurisdictions 
the courts may not be ready to accept these conclusions without 
hesitation, and the matter needs to be established on a basis of 


argument as well as of precedent. It is to be observed that if to 


any one concerned it happens that the discussion is colored by 
favorable or adverse opinions — much more if by prejudices — 
in regard to the social equity of the present labor movement and 
the economic propriety of its claims, to such a one his decisions 
will be in a sense suicidal. For threats of this sort are not con- 
fined to employers alone, or to labor associations alone. The 
employer’s threats are to discharge, the association’s are to ex- 
pel; the act threatened is in each case lawful, and the influence 
exerted is in each case coercive. The legal conclusion we reach 
for one must hold equally for the other. It must beimmaterial to 
aplaintiff whether his customers or intending workmen are driven 
away by the threats of a capitalist or by the threats of a labor asso- 
ciation. The unlawfulness of this interference with the plaint- 
iff’'s relations must depend, not on current economical or 
political theories — such must be the basis of the criminal law — 
but upon the proper relative freedom of individuals, from the 
point of view of their mutual rights and duties. All parties must 
stand as social units, and this peaceful coercion, if it be granted 
to one set of men, must be granted to all, and if it be refused 
to one class, must be refused to all. 

We may consider the possible attitudes upon this question as 
in the end reducible to these two: (1) Shall a cause of action 
(as already suggested ) be granted only for threats to do unlaw- 
ful acts, so that threats to do lawful acts (to a third party) shall 
afford the plaintiff no cause of action? or, (2) Shall the influence 
exerted be deemed actionable as soon as it amounts to coercion, 
even though the coercion be produced by threats to do a lawful 
act? The latter is the distinction laid down in the charge of 
Brigham, C. J., in Commonwealth v. McGeough,' and by Erle 


1 Mass. Super. Ct. at Plymouth, Nov. 13, 1886, as reported in Boston 
Evening Herald of that date. 


VOL. XXI. 35 
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in his interpretation of the English statutes.’ This principle, 
consistent, simple, and bearing equally on all classes, is one of 
the strongest yet presented. 

Now we must discard the words ‘‘ threat ’’ and ‘* intimidation ”’ 
as inadequate and unsafe expressions. ‘* The words intimidation ’ 
is not a technical word ; it is not vocabulum artis, having a neces-~ 
sary meaning ina bad sense. In order to give it any force it 
ought at least to appear from the context what species of fear 
was intended.’’? A mere threat to do a lawful act cannot be un- 
lawful as against the party threatened; while as against the 
plaintiff it can become unlawful, if at all, only by virtue of its 
result upon the third party—coercion. The use of the word 
‘*threat’’ or ‘ intimidation,’’ by placing the incidental for the 
essential, is apt to obscure and to mislead. 

It is against the view which draws the line at coercion that 
I believe the strongest arguments to exist. First, and most 
important, if we thus give an action for interferences involving 
acts lawful in themselves and against all others but the plaintiff, 
the scope of his rights becomes too spacious adomain. His privi- 
leges, instead of being duly adjusted to the liberties of others, now 
become undue infringements upon them. If we trace out the line 
of his right against interference to where it touches the defend- 
ant, we find that the latter has but little space which he may 
lawfully call his own. Practically the result is that the exercise 
of ordinary discretion is forbidden. Assume that an employer 
forbids his employees to live in certain disreputable localities, on 
penalty of discharge; assume a labor union to require that its 
members, under penalty of a fine, shall not work where any ha- 
bitual drinker is employed (a not infrequent provision). In 
neither case can we find fault with the content of the rule im- 
posed, but in each case the coercion would be fatal to the defend- 
ant. ‘*Coercion’’ will stare him in the face in all his methods 
and enterprises. Yet coercion, of the kind commonly called 
moral, is one of the every-day instruments of commercial deal- 
ings. Itis the magic of a word that unites in our minds the 
ideas of compulsion and unlawfulness. It is an error to associate 


1 Trades Unions, 64. 2 O'Connell v. Q., 11 Cl. & F. at 234. 
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them. ‘In law a threat is a declaration of an intention or deter- 
mination to injure another by the commission of some unlawful 
act. If the act intended to be done is not unlawful, then the 
declaration is not a threat in law, and the effect thereof is not 
intimidation in a legal sense.’’! It is fear of one sort or another 
that moves us to alarge proportion of our resolutions. We can- 
not by legislation wall ourselves in from fears. Much less can 
we complain simply because from some apprehension our neigh- 
bor sees fit to break off relations with us. It is not the fact of 
our neighbor’s fear, but the nature of its cause that is important. 
It is lawful enough, when an outlying locality begins to need 
railroads and to offer inducements to capital to favor that region, 
for one company to prescribe as a condition that the municipal 
officers shall agree to grant no facilities to rival companies for a 
period of years. It is lawful for a mortgagee to threaten to fore- 
close unless an obnoxious tenant is refused a new lease at the 
expiration of his term.? It is a daily occurrence for a transcon- 
tinental railroad, when a firm of shippers finds that competition 
compels it to ship at lower rates or not at all, to grant the rates 
on condition that the firm transfer their entire business to the 
railroad. When a leading wholesale firm, by the threat of 
competition, forces the wholesale trade into a combination to 
keep up prices, the retail dealers must bear it in impotent silence. 
In all these instances coercion — the strain being of differing in- 
tensity according to circumstances —is exercised by one party 
over another, to the detriment, greater or less, of those having 
relations with the coerced party. But no one regards himself, 
in these cases or in a hundred other similar ones, as entitled to 

legal redress simply because of the fact of a coercion, arising 

perhaps from some ordinary mercantile exigency. These are in- 

stances of every day, and they serve to point the moral that 

coercion, merely as such, cannot be made the basis of a legal 

recovery. I repeat, if is not the fact ofa coercion that is impor- 

tant, but the nature of its cause. If it is through fear of unlaw- 


1 Payne v. R. R. Co., ante; cf. Dr. 2 Cf. Donohoe v. Gaffy, 25 Alb. L. J. 
Wharton in 8 Cr. L. Mag. at 19. 238 (Com. Ct. of Errors). 
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ful treatment that our neighbor dissolves his relations with us, 
we may well complain that our relations have been unjustly and 
unlawfully interfered with ; but not otherwise. 

Further than this it will result from the principle under discus. 
sion that those wh ostand in the defendant’s position will not in 
practice risk the use even of the limits that are technically allowed 
them. Men do not walk on the exact edge of a precipice ; they 
keep at a safe distance. This margin for security will trench stil] 
further upon the normal and necessary freedom of industrial 
activity. 

Again, coercion is a difficult thing to realize and define. It is 
not fit to be adopted as a legal conception. The notion is in ap- 
pearance clear and inviting, but on examination its definiteness 
dissolves and vanishes. For instance, coercion, as exercised by 
employers and unions, is simply the effect that follows when 
some powerful reason is presented which overshadows all others 
in importance; as, the expediency of saving oneself from ex- 
pulsion from the association, or from the loss of wages and from 
ultimate starvation. And yet, so long as man continues a reason- 
ing animal, that cannot be calleda coerced or compelled course of 
action which he is induced to take by the suggestion of reason ; 
the proper term is persuasion. What it is desired to point out in 
this paradox is that from one point of view all persuasion may be 
regarded as coercion, while from another all coercion may be 
regarded as persuasion. The result is that where the sympathies 
of the jury are with the defendant (as they were in the Plymouth 
boycotting case cited above ), they can and will honestly find him 
not guilty of coercion (as that jury did find ), and where their sym- 
pathies are against him it will be easy to find that his influence 
was a coercive one. Furthermore, is it coercion if an employce, 
when threatened with discharge, ceases to deal with the plaintiff 
simply because he would upon the whole rather continue in his 
present position, the balance of preference being very small? 
We can all call to mind instances of friendly invitations the reverse 
of alluring, which we accepted because we feared the breach of 
acquaintance which must follow a refusal, but was this coercion? 
It is submitted that even to an unbiassed jury the term coercion 
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must present difficulties of interpretation equalled only by the 
problem of the chameleon. 

On the other hand, the distinction which is not only consistent 
but clear and definite, really as well as apparently, is the dis- 
tinction between interference by threats of lawful acts and inter- 
ference by threats of unlawful acts. It is easily apprehended, 
and is fair not only as among all classes of defendants, but 
also—which is equally important —as between their liberties 
and the plaintiff’s rights. It is a corollary of the larger princi- 
ple already sufficiently alluded to, that the line of unlawfulness 
should be drawn when the defendant ceases to confine himself to 
lawful acts, but not before. 

It remains to mention several injunctions granted or refused in 
connection with boycotts. In none of them, however, was there 
any direct discussion or assertion of the existence of an action 
for damages. In Letton v. Goodden' the injunction was refused 
because the acts alleged were nothing more than ordinary com- 
petition would justify, though if ‘*undue or fraudulent ’’ inter- 
ference had occurred the bill might have been maintained. In 
Springhead Company v. Riley,’ an injunction was granted against 
parties who by placards and advertisements requested intending 
employees to avoid the plaintiff's works. The case, however, is 
of little or no authority as against the principles herein stated, 
for the following reasons: (1) the demurrer admitted that these 
acts amounted to threats and intimidation according to the alle- 
gations of the bill; (2) the case has been virtually overruled by 
Prudential Company v. Knott,’ as to the point that publications 
of this sort can be restrained by injunction on the ground that 
they effect a destruction of property; (3) though the decision 
assumed a right of action in the plaintiff in order to support the 
injunction, yet it was a pure assumption, made without any dis- 
cussion, and without reasons given. In Mogul Co. v. Gow & 
Co.‘ the injunction was refused because the damage would not 


1L. R. 2 Eq. 123. 3L. R. 10 Ch. App. 142; Seton’s 
2 L. R. 6 Eq. 551. Decrees, 254. 


415Q. B. D. 476 (1886). 
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be irreparable ; the court refused to speak as to the action at law, 
though at another place it remarked that if the acts alleged 
were indictable they would also be actionable. In Gilbert », 
Mickle! an injunction was granted against a libelous boycott. 
In Bruschke v. Union No. 1,? an injunction was granted to one 
whose business premises were obstructed and whose workmen 
were forcibly detained by the defendants, on the ground of de- 
struction of property. ‘This was a clear case of nuisance and vio- 
lence. In Thomas v. Musical Union‘ an injunction was 
granted to an employer of musicians, forbidding the defendant 
to fine members who violated the rule against playing with non- 
union musicians, It would seem that this injunction could rest 
on no good grounds, but the full decision has not come to the 
writer’s notice. 


There is a notion abroad (and it has perhaps more currency 
than is commonly supposed) that the civil aspect of the boycott 
is an unimportant one. Without attempting to point out that 
the rapid consolidation of labor interests promises to render the 
civil responsibility of organized labor, in corporate forms, a 
question of the utmost moment in the near future, and passing 
over the importance, from the point of view of jural classifica- 
tion, of the connection of boycotting with the doctrines of loss of 
service, —I wish in conclusion to suggest that the law upon its 
civil side must be ascertained and settled before legislation on the 
criminal side can be intelligently undertaken. Properly the one 


1 4 Sand. Ch. 357. (Cuyahoga Co. Ct. of C. P.). Similarly 
2 18 Chic. Leg. News 306 (1886). parties who by threats of violence in- 
8 Cf. also an injunction granted by timidated workmen employed upon a 
Judge Gresham in the U. S. Circuit railroad in the hands of a receiver 
Court at Indianapolis, June 28, 1886, were held to be guilty of contempt of 
in favor of the Lake Shore R. R. Co. court. U. S. v. Kane, 23 Fed. Rep. 
against parties interfering with the 748; Secor v. R.Co.,7 Biss. 513; King 
plaintiff's business by violence. A_ vy. R. Co., id. 529. In these cases .the 
similar case, in which the distinction court expressly distinguished forcible 
was taken between forcible and peace- and peaceable interference. 
able interference, is R. Co. v. Wenger, * “ Nation,” Oct. 28, 1886. 
W’kly Law Bull. (0O.) May 9, 1887 
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should go before the other. The rationale of the latter involves 
a consideration of the former. Historically it would not be too 
much to say that the criminal law existed in the beginning simply 
as a means of giving satisfaction for private injuries. Theoretically 
it is sufficient to point out that the basis of a criminal offense must 
be one of four reasons: (1) thatthe act, being already an injury 
to anindividual, against which he is not sufficiently guarded by the 
existence of his action at law, needs as a further deterring influ- 
ence a penalty imposed by the State; or (2) that the act, being 
already an injury to an individual, but likely to become common 
or to injure a large number, so that only a small proportion, if 
any, of the injured parties can recover compensation, needs the 
further restraint of the State’s penalty ; or (3) tbat the act, if it 
becomes common or is not discouraged, will be likely in the end 
to lead to injury to some individual, and therefore is to be re- 
strained in the beginning by a penalty; or (4) that the State 
regards the act as operating or tending to operate against the best 
interests, moral or material, of the community. Now three of 
these four considerations demand as the basis of a sound crim- 
inal law some reflection upon the rights of individuals against 
one another with reference to the particular topic of legislation ; 
for upon the criminal side of the law it is assumed that the other 
aspect has to some extent been determined. The particular 
analysis just made is not insisted upon as necessary to the argu- 
ment, nor is this the place to establish it; but it is asserted that 
if the State is asked to interfere to impose a penalty for the 
fourth reason mentioned, and not simply for the protection of 
rights, a just conservatism requires that the burden of proof 
shall rest upon those who declare such an interference te be 
necessary ; and that wherever such a proof is not made it remains 
true that the object of the criminal law is the protection of indi. 
vidual rights, and that consequently its forbidden acts comprise 
only those which do effect or are likely to effect a wrong to one 
or more individuals. In the last analysis it is an individual right 
for the defense of which these outworks are erected. It is a mat- 
ter of great importance, then, that we should not legislate upon 
criminal matters (and especially in the present case, where the 
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contest is essentially one of individuals against individuals) until 
we have ascertained whether it is a true or false right that 
we are protecting, or whether it is a real and not an imaginary 
wrong that we are endeavoring to restrain.’ 


Boston. 


1 The writer has endeavored to in- 
clude in his survey all the cases upon 
the present subject, but of the more 
recent decisions, especially in the low- 
er courts, he cannot hope to have dis- 


Joun H. Wigmore. 


covered all, and he will accept itasa 
favor if any reader acquainted with 
relevant cases not mentioned in this or 
the subsequent article will bring them 
to his notice. 
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SUNDAY IDLENESS.' 


Washington territory is believed to be the only portion of the 
American republic in which idleness on Sunday is not more or 
less strictly enjomed by law.? The constitutionality of this re- 
quirement has been repeatedly assailed; but, with one or two 
exceptions, courts of last resort have concurred in sustaining the 
power of legislatures to pass Sunday laws, and to delegate their 
authority in the premises to municipal corporations.* There is, 
however, a want of unanimity respecting the grounds and source 
of this power. The lines of reasoning, which have been adopted 
to support it, are three in number, and we may, therefore, for 
convenience of discussion, divide the cases into classes A, B and 
C. Classes A and B have this in common —that they regard 
these laws as municipal sanctions of an institution of the Chris- 
tian religion; but they differ in this—class A considers that 
their object is to regulate the conduct of the individual, for the 
sake of his own spiritual welfare, class B, that the purpose is to 
prevent his interference with others, to their religious detriment. 
On the other hand, classes A and C agreein this—that they 
hold the individual to be the subject of the law’s concern; but 
they differ, again, in that class A maintains that his soul is what 
is designed to be helped, whereas class C contends that it is 
his body, which the statute is bent upon conserving. In many 


1 This title was chosen advisedly. 
The phrase ‘‘ Sunday laws,’’ through- 


been, or can be given. And, as the 
excepted works are only permitted ‘ 


out this article, means prohibition of 
one’s ordinary occupation, or of 
“*worldly ’* labor on the first day of the 
week, Atl suchlaws make an exception 
of “works of necessity, or charity,”’ 
etc, As tothese, see ‘Sunday; Legal 
Aspects of the First Day of the Week,”’ 
a forth-coming work by the author of 
this paper. From the nature of the 
case, no definition of the excep'’ on has 


and not enjoined, it is perfectly correct 
to discuss the ‘‘ Sanday laws,’’ now 
under consideration, as statutes for 
the promotion of idleness. 

2 Louisiana has lately adopted a 
statute on the subject. For a digest 
of the principal cases, pro and con, see 
Sunday,”’ etc. 

8 The newspapers announce that 
the Louisiana statute is upheld. 
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cases — and, sometimes, in a single page, or even in a single sen- 
tence, we shall find the courts relying on more than one of these 
positions. But it is believed that the above analysis comprises 
all the reasons, which have yet been given, for holding that Sun- 
day idleness may lawfully be required of an unwilling citizen. 
Class A. —Cases of this class consistently speak of Sunday as 
**sacred,’’} and ‘*holy,’’? and declare the purpose of the law to 
be the preservation of its ‘* sanctity,’’* and the prevention of its 
violation,’’ desecration,’’ or profanation.’’ How did the 
day acquire thischaracter? From some of the decisions, it would 
seem to have been conferred by the statutes. A Georgia judge 
speaks of the Sunday law in his State as, ‘* the statute conse- 
crating the Sabbath.’’* And Judge Kent distinctively affirms 
that in New York ‘* the statute consecrates the first day of the 
week, as Holytime.’’* But in other States, the institution of an 
idle Sunday is declared to be of ** divine authority,’’ ® and estab- 
lished by ‘* divine command,”’ ” and to have ‘* come down to us 
with the most solemn sanctions both of God and man;’’ ™ and we 
are assured that the day has been ‘* set apart by divine appoint- 
ment,’’ ” and ‘established by laws, both human and divine, for, 
public worship, and private devotion,’’ a ‘* time-honored, and 
Heaven appointed institution.”’* But, however, the sanctity of 
an idle Sunday was brought about, and work on Sunday made a 
‘* desecration,’’ it is plain that we have here a peculiar chapter 
in criminal jurisprudence. Alone among American penal stat- 
utes, the Sunday law is directed not against a ‘* crime,’’ or an 
act injurious to civil society, but against a ‘*sin,’’ or an act for- 


1 Davis v. Fish, 1 Green, 406,412; Tucker v. West, 29 Ark. 386, 389; 
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bidden by the law of God,} revealed, either through the general 
assemblies of the several States, or some other channel. In 
dealing with offenses against this law, the courts are concerned 
not merely with the statutory prohibition, but with a religious 
duty in the citizen. Accordingly, the law is said to be ‘in har. 
mony with the religion of the country and the religious senti- 
ment of the public,’’? and ‘* admirably adapted to establish 
religion among us,’’® and ‘* wisely intended to induce the observ- 
ance of the duties of religion,’’* and by it we are told, ‘* the 
Lord’s day is recognized not only as a day of rest, but as a day 
of religious rest and quiet ;’’® while the work which is forbidden, 
is called a ‘* violation of religious duty,’’ ® and is said to be pro- 
hibited, from ‘* principles of religion and morality’’? and because 
it is ** notin harmony with the principles of our holy religion,’’® 
but on the contrary, is a ** sin.’’® 

The religion which is sinned against by working on Sunday 
is, of course, Christianity. High authority may be adduced to 
the effect that an idle Sunday is not an essential institution of 
Christianity." But, among many of the theologians, whom the 
confidence of their fellow-citizens has elevated to the bench, the 
trumpet gives forth no uncertain sound. We are informed 
that ‘*there can be but one opinion, in regard to the strict ob- 
servance of the Lord’s day,’’ —that is, in regard to being idle 
on Sunday, — ‘* among consistent Christians,’’ " for the latter of 
all denominations, look upon the institution of the Sabbath, — 
that is, upon an idle Sunday, — ‘‘ as of divine origin ;’’ ” and that 
worldly business is interdicted by the policy of the law, 
<¢ founded on principles of Christianity,’’ * of which the idle 


1 Webster, s. v. See Luther, Op. Om., Erlangen, 
2 Smith v. Wilcox, 24 N. Y. 353, 1829, vol. IV., pp. 323-5; and larger 
354. Catechism, 1827; Melancthon, Conf. 
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Sunday is ‘* one of the bulwarks ;’’! so that any inter ference 
with it is ‘*an act of deadly hostility ’’? to that religion, and 
**to destroy this day,’’ ?—that is, to allow the citizen the same 
freedom of action that is allowed him on other days, — would 
produce ‘‘a revolution of the most astounding character,’’ * 
which **must lead to the most disastrous results, which must 
shake Christianity itself.’’ ® 
If we inquire what ground there is for thus iavolving the fate 
of Christianity in the always possible repeal of the statutes re- 
quiring Sunday idleness, the answer is ready. The ancient Jews 
were forbidden to do any ‘* servile work ’’ on the fifteenth day 
of the first month, and on the seventh day therealter ;° and any 
soul that worked on the tenth day of the seventh month, it was 
proclaimed, should be cut off from among his people.’’? Like- 
wise, every seventh year,’ they were prohibited from agricul- 
tural labor, as well as every forty-ninth or fiftieth year, when 
the ** Jubilee’’ occurred.® And, in addition to all these ‘* Sab- 
baths,’’ they had the seventh day of the week ‘ set apart’’ for 
them, as a day of obligatory idleness. Two different reasons are 
assigned for this last requirement in the two versions of the 
commandment. That given in Exodus” is the fact that the 
creation was completed in six days ; that in Deuteronomy ™ is the 
deliverance of the Jews from Egypt. It has been argued, with a 
show of plausibility, by those who depend only on context and 
reason for their opinions, that these Sabbatical regulations, like 
many other ceremonial observances, exacted of the Jews at the 
same time, were binding on them alone; that, as to them, it is 
by no means clear that they were to be prolonged beyond their 
stay in Palestine ; and that the last, or weekly Sabbath, being, in 
express terms, applied to Saturday, could not possibly have any 
meaning for anybody, as applied to any other day of the week. 
But it has been judicially settled that the weekly Sabbath of the 


1 Johnston’s Case, 22 Pa. St. 102, 7 Jb. 30-31-32. On the identifica- 
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Jews is distinguished from their Sabbaths of the months and years, 
in that it is an obligation on all mankind; and that the fourth 
commandment is not to be read, as it is ordinarily printed, but 
to be considered as saying ‘‘ the first day is the Sabbath of the 
Lord, thy God.’’ Thus a New York judge assures us that Sun- 
day idleness is in obedience to ‘‘ the positive law, promulgated 
at Sinai ;’’ ! and Judge Lumpkin, of Georgia, affirms that to work 
on Sunday is ** to disregard the moral law of the great Jehovah, 
who from the smoking top of Mount Sinai, proclaimed to all the 
world, ‘ remember the Sabbath day, to keep it holy ; on it thou 
shalt not do any work.’’’? And again, of a female witness, who 
stated that she knew the parties who executed a note on Sunday 
were doing wrong, the court said ** she, perhaps, knew nothing 
of the statute, but was, no doubt, familiar with the Ten Com- 
mandments;’’* and Judge Flandreau, of Minnesota, says that 
the Sunday law ‘* can have no other object than the enforcement 
of the fourth of God’s commandments ;’’* and Judge Loch- 
rane, of Georgia, said that, to suppose that the law of Kansas 
permitted work on Sunday, would be to assume that the people 
of that State had ‘annulled the Decalogue, and permitted by 
law the disregard of Christian obligation.’’®> Only in North Car- 
olina do we fail to find this explicit reliance on the fourth com- 
mandment for the sanctity of Sunday. In that State we are 
assured that the day has been ‘* set apart by the Author of our 
religion for his peculiar service,’’ * wherein the reference is, ap- 
parently, to some declaration of the founder of Christianity, for 
which, strangely enough, neither chapter nor verse is given. 

The fourth commandment, then, being a rule of life, for all 
men, and having been, by authority undefined, transferred from 
the seventh to the first day of the week, and the idle Sunday 
having been made an ‘institution ’’ of Christianity, it remains 
to be shown that this Christianity is a part of the law, in the 
sense that its institutions may legitimately be established ani 
enforced by legislative enactments. It is not necessary to 


1 Lindenmuller’s Case, 33 Barb. 548, * Brimball vr. Van Campen, 8 Minn. 
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lengthen this article by reference to English cases, since there is 
ample American authority for this proposition. It has been said 
that Christianity is a part of the New York law ‘to the extent 
that entitles its ordinances to respect and protection ;’’! that 
‘* religious tolerance is entirely consistent with a recognized re- 
ligion ;’’ ? and that, while different denominations of Christians are 
recognized, Christianity was not intended to be destroyed, but 
**maintained.’’* So, in Pennsylvania, it is taid down that the 
common law ‘which includes a recognition of Christianity as 
well as of the Christian Sabbath,’’‘ is a part of the law of that 
State, except where the statute overrides it;* and, again, that 
** the declaration that Christianity is a part of the law of the land 
is asimple description of an existing and very obvious condition 
of our institutions.’’® And we are told that ‘the constitution 
of North Carolina recognizes the Christian religion as a part of 
our system of government.’’? 

Now, if we adopt the view of these cases, which is that the 
prohibition of Sunday labor is simply giving the sanction of a 
statute to a religious dogma, it would seem to follow that the law 
is only concerned with the individual who would work, if he 
were allowed to do so, Its purpose is to prevent his committing 
an offense against the Deity, which consists in the violation of a 
divine injunction to rest. Obviously, the nature and degree of 
this offense is entirely independent of the question whether his 
work be done secretly and quietly, or in public, and with a loud 
noise. If he does it so as to disturb others in the enjoyment of a 
legal right, he may be liable for a nuisance, etc., as he would be 
on any other day of the week; but his accountability under the 
Sunday law could not be affected by any such considerations. 
The English cases have very frankly occupied this ground ; and 
there are not wanting American decisions equally logical and con- 
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sistent in their reasoning. Thus, it is observed that ** it would 
be a strange and far-fetched construction ”’ to hold that ‘ viola- 
tions of the Sabbath would, per se, constitute a nuisance ;’’? that 
the policy of the acts for Sunday idleness is that people ‘¢ shall 
on that day apply themselves to the duties of piety and reli- 
gion ;’’? that such laws are passed ** with the view of enforcing 
the observance of religious duties,’ * and in order that the day 
may be ‘* devoted to public and private worship and to religious 
meditation and repose; ’’* and, in the words of Blackstone, to 
imprint on people’s minds the “sense of their duty to God, 
and recall them to the worship of their muaker,’’® and that 
** people are forbidden to carry on worldly business in order that 
they may devote the day to rest andthe worship of God.’’ ® 
Class B. — Cases of this class adhere to the religious aspect of 
the Sunday laws, holding that their object is the maintenance of 
a Christian institution. But they repudiate the idea that the end 
in view is the spiritual betterment of the reluctant idler; and 
allege that the purpose is to prevent his interference with those 
who voluntarily abstain from labor and spend the day in prayer 
and meditation. The very assumption which underlies all the 
cases in class A does not commend itself to the mind of Judge 
Scott, of Missouri. That assumption, as we have seen, is that 
Sunday idleness is a pious condition, profitable to the sinner’s 
soul, and which it is, therefore, the interest and province of the 
State to require him to observe. At this writing they have what 
are called ** compulsory prayers ’’ at a leading American uni- 
versity. Compulsory idleness, as an expression of devotion, the 
learned judge appears to think, is on a par with such prayers, 
Of the notion that it will propitiate the Supreme Being he dis- 
poses as follows: ‘* Such an idea could only be based on entire 
ignorance of the nature of the worship which God exacts from 
his creatures. A compliance with the law, induced by the fear 
of its penalties, could never be regarded as an act acceptable to the 


1 Linck’s Case, 12 Tenn. 499, 507. 5 Blackstone’s Com. IV., 63, cited in 
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Deity. No act of worship, unless dictated by a heartfelt love, can 
be pleasing to the Almighty. God listens alone to the voice of the 
heart.’ Accordingly, we are now told that the Sunday law was 
passed ‘*not to enforce the conscience,’’ but ‘*to protect the 
religion of the community from unseemly hindrances; ’’? ‘ to 
secure to every individual the right to pass the Sunday without 
liability to annoyance from the ordinary secular pursuits of 
life;’’® and ** in order that religious exercises should be per- 
formed without interruption from common and secular employ- 
ments ;’’ * for ‘*it would be a small boon to the people to declare 
their indefeasible right to worship God according to the dictates 
of their own consciences, 2mid the din and confusion of secular 
employments and ‘*how could those, who conscientiously 
believe that Sunday is hallowed time, to be devoted to the wor- 
ship of God, enjoy themselves in its observance, amidst all the 
turmoil and bustles of worldly pursuits?’’® And, besides their 
right to keep other people from working, while they pray, those 
who consider Sunday idleness a religious duty, have ‘ the right 
to rear a family with becoming regard to the institutions of 
Christianity, and without compelling them to witness hourly 
infractions of one of its fundamental laws;’’’ and so ‘* breach 
of the Sabbath’’ is not punished as a ‘ sin,’’ but ‘* as a crime, 
injurious to, and having a malignant influence on, society ;’’ ° 
and the disturbance of another’s rest on Sunday ‘* is in its na- 
ture a nuisance, which the law ought to punish, and Sabbath 
breaking has been frequently classed as a nuisance and punished 
as such.’’* Very few cases adopt this view of the law. And 
perhaps in none is it exclusively relied on. The private pur- 
pose or the religious welfare of the individual is frequently the 
only reason given for upholding the statute; but the public 
object, or the protection of other people in a religious right, is 
seldom or never mentioned, except in connection with the other. 
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In New Hampshire, the Supreme Court has pointed out the dis- 
tinction between the earlier and later statutes of that State, in 
that the latter have abandoned the attempt, made in the former, 
to regulate the private conduct, irrespective of its effect on the 
rights of others.! 

Class C.— We now leave the religious side of the question 
altogether, and the public aspect of the statute, and return to its 
operation on the individual. Cases of this class sustain the Sun- 
day law, because it is a sanitary measure, and to be idle one- 
seventh of our time is a healthy practice ; and we must observe 
that this precaution is required of us, not because, if we neglect 
it, we shall thereby do harm to our neighbors, but solely because 
its observance will tend to prevent the too rapid wearing away 
of our own powers. It is laid down that the statute ‘* cannot 
be justified, on the ground that abstinence from work is enjoined 
by the Christian religion,’’ ? and its constitutionality ‘* does not 
depend on the question whether or not Christianity isa part of 
the law,’’® for it is **no part of the object of the act to enforce 
the observance of « religious duty ’’ * and idleness is ‘* not a re- 
ligious requirement, but purely secular’’*® and the law is ‘*a 
mere municipal enactment ’’® and was passed from ‘* motives of 
public policy’’’ the idle Sunday being ‘‘a matter pertaining 
to the civil well-being of the community,’’* and ‘a _politi- 
cal institution,’’*® designed to provide for its ‘*physical wel- 
fare.’’ 

The fact of the material world, upon which this view of the 
law is based, will be found nowhere so distinctly and dogmatically 
asserted as in the hygiologies of those distinguished scientists, 
who have shed the light of their judicial opinions on this vexed 
question. From these we learn that Sunday idleness is ‘* essen- 
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tial to the physical elevation of a people,’’' and ** the well being 
of men requires it,’’? for ** we are so constituted physically that 
the precise portion of time indicated by the Decalogue must be 
observed as a day of rest and relaxation,’’ * and ** to be produc- 
tive of the required advantage, periods of rest must recur at 
stated intervals.’’* This review cites but a small proportion of 
the cases, which affirm the constitutionality of Sunday laws; but 
it is believed to present an exhaustive summary of the reasoning, 
by which they have been sustained. A few reflections are nat- 
urally suggested by each of the classes into which those reason- 
ings have been divided. 

Class A.—*‘*Our American Sunday ’’is little more than two 
hundred years old.’ The ‘institution ’’ is, to-day, unknown to 
any Christian country, except the British empire and this republic. 
It was developed in the following way: A certain sect, in En- 
gland, rejected all the feasts and fasts of the early Christian 
church, except the first day of the week; they also repudiated 
the authority of tradition, on which alone the observance of 
feasts and fasts, among Christians, is founded. The day they 
selected from the rest had been a day of rejoicing, but they con- 
verted it into a day of mortification, for some reason, doubtless 
known to themselves, but not appearing in apy of their books.° 
Their view of Sunday had to be sustained by some show of au- 
thority ; and, us they did not defer to tradition, — which, indeed, 


1 Melvin v. Easley, loc. cit. force the law of the Christian Sab- 
2B. & O.’s Case, 15 W. Va. 362, bath. * * * With allelse through- 
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councils which are reviewed in ‘* Sun- 
day,’’ etc. 

® See Luther, etc., as previously 
cited. ‘‘The divine authority of the Sab- 
bath neither was recognized by the an- 
cient fathers, nor by Luther or Calvin, 
nor by the early Reformers. It was re- 
served for the Puritans, to their im- 
mortal honor, first to expound and en 


gland and Scotland to clean up and 
vindicate this point of the Sabbath, 
and welcome it with more love than 
some precious ones in_ foreign 
churches, no man can imagine any 
other cause than the Lord’s own free 
grace.” Shepard’s ‘* Theses Sabba- 
tica ;’? preface: Works, Boston, 1853, 
vol. III., p. 6. 
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as has been said, is against their peculiar mode of ‘* keeping ”’ 
the day, — they fell back upon the only authority they could find. 
They were fond of speaking of themselves as a ‘* chosen peo- 
ple,’ and of assigning the character of ‘‘heathen’’ to their 
enemies, as they proceeded to despoil them. Among other things, 
which their cast of mind led them to borrow from the Jewish 
dispensation, was the weekly Sabbath. But it is a mistake to 
call them Sabbatarians, in the Jewish sense. True, they took 
the fourth commandment from the Jews and transferred it to the 
Christians ; and took it from Saturday, and transferred it to 
Sunday. But they went far beyond the Jewish cult, and are 
really entitled to the credit not merely of having discovered a 
‘new Sabbath,’’ but of having devised an entirely new set of 
rules for its observance. Thus, the Jews had a Sabbath day’s 
journey ;* but the Puritans forbade all traveling on Sunday; the 
Jews made of Saturday a day of feasting and pleasure ;? the 
Puritans converted Sunday into a day of gloom and solemn in- 
trospection. And, then, they undertook to compel, by law, every 
person, whether he approved their notions or not, to conform 
externally to them. And this distinct recognition, not of Chris- 
tianity, but of the peculiar doctrine of a modern school of Chris- 
tian theologians, they have succeeded in securing, not only from 
the English Parliament, but from pliant legislatures in America. 
And, as the view of this subject, which they have injected into 
the law, is confined exclusively to themselves, and is one of the 
great distinguishing marks which separate them from all other 
Christian thinkers, to that extent, they have effected a union of 
their church with the State.’ 


1 Josh. iii: 4; 


Numbers xxxv: 5; 


of this festival were, at that time, 


Acts i: 12. 
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But suppose the idle Sunday were an institution of Chris- 
tianity, instead of merely a dogma of the Cromwellian Church 
Militant. Are American legislatures, therefore, autharized to 
make it a matter of civil regulation? If*so, may they not, also, 
enforce any other institution of the Christian religion, or what 
the majority may choose to consider such? There are institu- 
tions, which have a higher claim on the State’s recognition, than 
that of the idle Sunday, inasmuch as they are acknowledged and 
maintained, in one form or another, not by Puritans alone, but 
by all professors of Christianity — for example, baptism and the 
Holy Supper. May the legislature compel a man to be baptized 
or participate in the other sacrament? There are other days, 
honored quite as much as Sunday, to say the least, by millions 
of Christians, though contemptuously disregarded by the Puri- 
tans —as Good Friday, Christmas, ete. If those who respect 
these anniversaries should chance to be in the majority, might 
they oblige the Puritan to be idle on the occasions of their re- 
currence? If the legislature is to undertake the maintenance of 
Christian institutions, must it not maintain them all—or is it 
left to its caprice, to select among them? And does not this 
maintenance of Christian institutions, as such, compel it to de- 
cide whether any particular institution really belongs to Chris- 
tianity — and, in short, are we not forced to the conclusion that 
an established Sunday really means nothing more or less than an 
established church ? 

Class B. —Cases of this class take the position that, if the ma- 
jority of the people select a certain day for prayer, and other 
religious observance, they may compel the minority to be idle on 
that day. They seem to justify the requirement, as to Sunday, 
simply because the majority of our people go to church on that 
day. This concedes that, if the Jews should ever outnumber the 
Christians, they might lawfully transfer the law to Saturday; 
that, if similarly cireumstanced and disposed, the Irish Catholic 
mizht do as much for St. Patrick’s day. Carried out to its log- 
icul extreme, it applies to any subdivision of time; so that, at 
any hour of any day, which the majority might fix upon, either 


Sunday;”’ for which he was repri- 
manded on his knees, and expelled the 
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for public or private devotion, they might close the stores, stop 
the wheels of commerce and manufactures, and compel every 
body to stand still, till they had ended their orisons. By hold- 
ing these things necessary to the proper performance of religious 
duties, it makes a tacit assumption, which is as false in fact as 
it is insulting to the pious — namely, that they never practice 
the offices of religion, except on one single day of the week.' 
But, while cases of this class ostensibly appeal to religious 
considerations, in reality, they refer the question to the ‘* police 
power’’ of the State, establishing, as they do, what may be 
called ‘¢ the peace of Sunday,’’ and asserting that the civil au- 
thority may undertake to enforce this. The question, then, 
arises: Can the State, under its police powers, compel one citi- 
zen to cease from his ordinary avocations, at certain intervals, 
because they disturb another person in his devotions? It has 
been said that police regulations are ‘* those, by which individ- 
uals of the State, like members of a well-governed family, are 
hound to conform their general behavior to the rules of pro- 
priety, good neighborhood, and good manners, and to be decent, 
industrious and inoffensive.? Again, ‘‘ police’’ is defined as 
“the preservation of domestic order and the civil regulation of 
inhabitants, to enforce peace and quiet, and promote the public 
health and security,’ and police powers are said to embrace 
“the authority to establish for the intercourse of the several 
members of the body politic with each other those rules of good 
conduct and good neighborhood, which are calculated to prevent 
aconflict of rights, and to secure each an uninterrupted enjoy- 
ment of his own, so far as is reasonably consistent with a corre- 
sponding enjoyment by others.’’* And such powers are said to 
extend ‘* to the protection of lives, limbs, health, comfort and 


1 “T would gladly know what differ- 
ence there is between the public wor- 
ship upon the Lord’s day, and the 
same upon other days. The same 
word is preached, the same prayers 
used, the same hymns are sung, the 
same minister employed; yet, neither 
honest recreations, nor lawful voca- 
tions, nor minual operations are then 


thought to be hindrances to our pro- 
fiting by the public assemblies.” 
Ironside’s ‘* Seven Questions of the 
Sabbath,”’ p. 270 (Oxford, 1637). 

2 Tomlin’s Law Dic., s. v. Police 
Bilackst. Com. IV., 162. 

8 Abboit's Dic. s. v. 

4 Bouvier’s Dic., s. v.; Cooley’s 
Const. Lim. 572. 
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quiet of all persons and the protection of all property within 
the State. According to the maxim sic ulere (uo ut alienum non 
ledas, it must of course be within the range of legislative ac- 
tion to define the mode and manner, in which every one may so 
use his own, as not to injure others.’’! And it is said that this 
maxim ‘‘ applies to the public and to public rights, as well as to 
individuals and to individual rights, and in such a manner, as 
that, when any such right is violated, whereby damage is sus- 
tained, a right of action arises.’’? 

From which definitions it may be gathered that, though the 
legislature may, under its police powers, ‘‘ define the mode and 
manner in which every one may so. use his own as not to injure 
others,’’ it cannot declare that an injury to others, for which 
the law affords no standard of damages. Is the interruption of 
one man’s devotions by another’s ordinary business a violation 
of a legal right, or such a worldly injury that a recovery will lie 
for its infliction? Or is it merely damnum absque injurid? It 
has been held that one church member cannot sue another for 
disturbing him during religioas services by making loud noises, 
in singing, reading or talking, ‘‘ for,’’ said the court, ‘* could 
an action be brought by every person whose mind or feelings 
were disturbed in listening to a discourse, or any other mental 
exercise (and it must be the same, whether in church or else- 
where), by the noises, voluntary or involuntary, of others, the 
field of litigation would be extended beyond endurance. The 
injury, moreover, is not of a temporal nature; it is altogether 
of a spiritual character, for which no action at law lies.’’*® And 
where a party sang so out of time and tune ‘‘ as to make one 
part of the congregation laugh, and the other mad,’’* it was 
said that he was ‘‘a proper subject for the discipline of his 
church, but not for the discipline of the courts.’’ And it was 
held that an injunction would not lie to restrain a horse car 
company from running its cars past a church on Sunday, because 
the bill made ‘**a case of injury not tangible or material, but 


1 Redfield, C. J., in Thorpe v. Rut- 3 Owen v. Henman, 1 W. & S. 548, 
land, etc., Co., 27 Ver. 140, 149. 550. 

2 Wharton Leg. Max. XC; see 4 Linkhaw’s Case, 69 N. C. 214, 217. 
Broome Leg. Max., c. v. s. IT. 
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merely speculative and mental or spiritual, which will be shown 
to be damnum sine injuria, and not cognizable in courts ;’’? 
and the court observed that ‘religious meditation and devo- 
tional exercises result from sentiments not universal, but peculiar 
to individuals,’’? and said that their interruption was an injury 
‘‘which neither deprives the body of rest, refreshment or 
health.’’ ® 

But the weakest point about this view of the law is its conflict 
with the rule, laid down in most American bills of rights, that 
no ** preference ’’ shall be given to any form of religious be- 
lief. To establish police regulations, of peculiar stringency, and 
restrict the liberty of labor and locometion, in order that one 
set of religionists may spend the day which they consider sacred, 
in quiet, and to make no such provision for a day regarded as 
sacred by another set must be admitted to be an act of very de- 
cided preference. Our ancestors considered that they had at- 
tained a respectable pitch of ‘ toleration,’’ when they allowed 
the Jew to live in peace. Perhaps, in the dim future, our de- 
scendants may confess that his right to pray in peace is equal 
to the Christian’s. 

Class C. —The first serious objection to this class of cases is 
that their reasoning is an afterthought of the courts — that is 
to say, it is an attempt to justify a law upon grounds which 
were not present to the minds of the legislators when the law 
was passed. In this respect it is inferior to the position which 
recognizes the avowed purpose of early statutes, as still present 
in the later ones; and avowedly upholds the law as the enforce- 
ment of a religious tenet by people, having a right to enforce it, 
because they are right in believing it, and every one who differs 
from them is wrong. It must be borne in mind that allour statutes 
for Sunday idleness are based on those of England. Thence came 
the idea of making such laws, thence came their spirit, and thence 
the very phraseology of the first American provisions. It can- 
not be pretended that the framers of the English statutes had 
any intention of renewing tissue by repose, or prolonging life 
by relaxing its strain. Had such a purpose been suggested to 


1 Sparhawk v. Union Co., 5¢ Pa. 2 Ib. 427. 
St. 401, 424. $3 Jb. 430. 
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them, asa justification of their action, they would have laughed 
the speaker to scorn. They were indifferent, and even inimical 
to the interests of the body. There chief aim in life, their man- 
ifest destiny, as they believed, was to save the souls of other 
people. They were not physiologists; they were politico- 
theologians. That, in this, as in most of their actions, the re- 
ligious sspect was alone regarded by themselves, is easily 
demonstrable. Their first act was passed in 1623. It recites 
that ‘*forasmuch as there is nothing more acceptable to God 
than the true and sincere worship of Him, according to His holy 
will, and that the holy keeping of the Lord’s day is a princi- 
pal part of the true service of God,’’ ete. ; and then it proceeds 
to forbid not work, by any means, but ** unlawful exercises and 
pastimes,’? '—things, which, if its purpose had been to refresh 
the individual, it would rather, in its paternal manner have en- 
joined. So, in 1627, it was asserted, not that drivers were fa- 
tigued, but that the day was ** profaned’’* by the passage of 
wagons along the road; and when they afterwards, in 1676, 
prohibited work they did it not for the benefit of the working- 
man, but ** for the better observation and keeping holy of the 
Lord’s day.’’* Accordingly, the accurate Blackstone, when he 
comes to analyze the criminal law of England, has a heading of 
** Offenses against the Public Peace and Economy,’’* among 
which he classes bigamy, vagrancy, nuisances, gaming, etc. 
But he places * profanation of the Lord’s day, vulgarly, but 
improperly called Sabbath-breaking,’’ not with such crimes, but in 
another chapter, entitled ** Offense against God and Religion.’’ ® 
Similar preambles to those of the English statutes will be found 
in the colonial legislation of this country. And, apart from pre- 
ambles, it is to be observed that in America, as well as in England, 
the prohibitions are not confined to labor, but are extended to 
those recreations and relaxations, which, as has been hinted, 
and as all physiologists are agreed, serve fur better to strengthen 
and renew the powers of endurance, than remaining in a state 
of absolute inertia. In other words, play, the very antithesis of 


1 Car. c.1. 4Com. V.,c. 13. 
* 3 Car. I., c. 2. 5 Ib., c. IV., p. 63. 
® 29 Car. II., c. 7. 
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work, and the best antidote against its corrosive effects, is as 
offensive to the Puritan law-makers as the work itself. The 
subjects, therefore, as well as the language of the statutes, 
show that Sunday idleness is enforced, not because of its tonic 
effect on the idler, but because it is a dogma of a certain theo- 
logical school. 

Again, the facts, so lightly assumed in these cases, that men need 
to rest one-seventh of their time, lacks demonstration. Neither 
the ancient Greeks,' nor Romans,? knew of the division of time 
into weeks; among Chinese,’ American Indians,* and Polynes- 
ians,® it was never adopted. We have no data enabling us to 
determine that the ratio of mortality, or grade of health in a na- 
tion is affected by its ignorance of a ‘seventh day.’’ That 
some rest, as well as some play, is necessary to man’s highest de- 
velopment may be conceded. But the requisite amount of 
either varies, not only with the individual, but with the character 
of his labor. His needs in this respect, as well as others, can 
only be determined by himself or his physician. It is the climax 
of folly to lay down a general rule in such a matter. And, if 
Sunday idleness were a universal advantage, or even necessity, 
would it follow that government might force its citizens to adopt 
it? Cases, under this class, expressly base their reasoning on 
the ** police power.’’ That is to say, they hold that a State may, 
under this power, compel a citizen to be idle, not because his 
being industrious would injure others, but because idleness isa 
good thing for him to indulge in. It may sometimes be difficult 
to decide whether a particular thing is, or is not within the 
State’s police power. But we cannot go far wrong, if we keep 
in mind that this power is never concerned with the consequences 
of the individual’s acts to himself, but solely with their effects 
on other people. To illustrate: The State may compel a man 
who has an infectious disease to go to a certain hospital ; ora well 
man to submit to be vaccinated, as a safeguard against such a 


1 Potter’s Arch. Grace, B. II., c. 26. 3 Davis’ Chinese, London, 1836, vol. 
® In the second century, the Romans 1, p. 304. 

borrowed it from Egypt. Adams’ 4 Humboldt’s Researches, vol. L., 
Rom, Ant. 1819, p. 303. 283-6, vol. II., 110, 123. 

5 “Sabbaths,”’ West. Rev., Oct. 1850. 
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disease; this, not because, if he remained in a private house, 
or was not inoculated, he would probably die, but because he 
might, under either circumstances, become a cause of infection 
to others. Thisisanextremecase. But beyond this, the police 
power could, certainly, not go. It could not, for example, com- 
pela man with spinal disease to wear a brace, or a man, with 
caries to suffer amputation of the affected limb. How, then, 
under any system of government, but one like that of Lycur- 
gus, can it enforce idleness on a healthy man, purely as a hygienic 
regimen? If it may compel a citizen to rest, whether he feels 
disposed to do so or not, a certain number of hours in the week, 
may it not also compel him to walk in the open air a certain 
number of hours per day? And, if compulsory idleness and 
compulsory exercise fail to preserve his circulation and gastric 
functions in their normal integrity, may it not, by a parity of 
reasoning, compel him to swallow at stated intervals a com- 
pound cathartic pill? 


JamMEs T. RINGGOLD. 
BALTIMORE, 
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SUING RECEIVERS IN FOREIGN JURISDICTIONS WITH- 
OUT LEAVE OF THE APPOINTING COURT. 


I. QUESTION STATED. 
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(a.) General Principles. 
(b.) Reasons of the Rule. : 
1. Receiver’s Possession is Possession of Court. 
2. Interference With Receiver’s Possession is an Interference 
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3. Rule is Founded on Right of Chancery Court to Exercise Ex- 
clusive Jurisdiction Over Property. 
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junction. 
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(f.) Mr. High’s Views as Expressed in a Legal Article. 
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3. As to Effect and Force of State Court Judgments. 
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SUING RECEIVERS IN FOREIGN JURISDICTIONS. 
I. Question Sratep. 


The much discussed question whether a receiver, appointed by 
a court of competent jurisdiction, while in the possession of 
the funds and property in litigation in the cause in which he was 
appointed, can be subjected to an action in a foreign jurisdic- 
tion,’ concerning the property thus held, without the suitor first 


obtains leave of the appointing court, is the purpose of this 
article to consider. 


Il. Receiver 1s not Sussect tro Surr Wirnour LEeAvE or 
Court. 


(a.) General Principles. — The general principle applicable is, 
that a receiver appointed by acourt of chancery, while in posses- 
sion of, and managing the property in litigation, under such court’s 
authority, is not subject to an action with respect to the property 
thus held, without the suitor first obtains leave to sue from the ap- 
pointing court.? Hence, all proceedings against property in a re- 
ceiver’s hands, in a court other than the appointing court, without 
the latter’s consent, are void. These are familiar principles in 
English‘ and Irish*® chancery practice, as well as in our Federal,® 
and most of our State courts ;7 and the weight of authority in both 


1 The term foreign jurisdiction is 
here applied to courts other than the 
one whose officer the receiver is. 

2 Wiswall v. Sampson, 14 How. (U. 
S.) 65; Davis v. Gray, 16 Wall. 203- 
218; Bruce wv. Manchester, etc., R. 
R. Co., 19 Fed. Rep. 342 (C. C. Dist. 
of N. H. 1884); Barton v. Barbour, 
194 U. S. 126; Hale v. Duncan (U. 
8. Cir. Ct. Dist. of Miss.), 6 Rep. 
422; s. c.6 Wash. L. R. 285; 2 Rorer 
on Railroads, pp. 894-899; Story’s 
Eq. Jur., sec. 831; Kerr on Rec, 
(Bispham’s ed.), p. 165, et seq.; High 
on Rec., secs. 141, 163-5, 254, 422; 
Heath v. Mo. Cent. R. R., 20 Cent. L. 
J. 193 (S. Ct. Mo.). 

8 West. Union Tel. Co. v. Atlantic 
& Pacific Co., 7 Biss. 367. 

4 Fink v. Rundle, 10 Beav. 318; 


Brooks v. Greathed, 1 Jac. & W. 176; 
Ames v.Trust of B. Docks,20 Beay. 332; 
Evelyn v. Lewis, 3 Hare, 472; Rand- 
field v. Randfield, 5 DeG. F. & J. 766. 

5 In re Persse, 8 Ir. Eq. 111; Parr 
v. Bell, 9 Ir. Eq. 55. 

® See cases cited in note 2; also, 
Minnesota Co. v. St. Paul Co., 2 Wall. 
632; Kennedy v. Indianapolis, etc., R. 
R. Co., 3 Fed. Rep. 97; Thompson v. 
Scott, 4 Dill. 508, per Love, J. 

7 DeGroot v. Jay, 30 Barb. (N. Y.) 
483; Payls v. Jewett, 10 Cent. L. J. 
(Ct. App. N. J.) 410; s. c. 32 N. J. 
Eq. 302; Noe v. Gibson, 7 Paige, 513; 
Vermont & Canada R. R. Co. v. Ver- 
mont Cent. R. R. Co., 46 Vt. 792; 
Robinson v. Atlantic, etc., R. R. Co. 
66 Pa. St. 160; Skinner v. Maxwell, 
68 N. C. 400. 
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countries fully sustains them ;! yet a few States have recognized 
important exceptions, and established the rule that, where no at- 
tempt is made to interfere with the receiver's possession, but only 
an effort to obtain judgment at law, a receiver may be sued with- 
out leave of court.? This doctrine, and the cases which sustain, or 
apparently sustain, or which are often cited as sustaining it, 
will be considered hereafter. 

(b.) Reasons of the Rule—1. Receiver’s Possession is Posses- 
sion of Court.—The reasons for the rule are obvious. The 
receiver is appointed and given charge of the property pending 
the litigation for the benefit of all parties concerned. He is not 
the agent of the corporation,’ or of the debtor,‘ as has been errone- 
ously assumed,® nor of the creditor, nor of any party interested 
in the suit. He is not strictly a trustee, as he has not the legal 
title and has assumed the performance of no express or definite 
trust. And he is not an agent, but an officer of, and controlled 
by the appointing court, and subject alone to its directions. 
Wholly independent of, and not subject to the control of either 
debtor or creditor, entirely indifferent as between the parties to 
the cause, he exercises his functions under the orders of the 
court for the common benefit of all parties to the litigation. The 
title of the property is not transferred to the receiver, but he 
only holds it as a custodian of the court until the rightful owner 
is ascertained.’ He is but an instrument, ‘often called the 
hand’’ of the court,® and cannot act without its authority.® 
«+ He is regarded as the executive officer of a court of chancery 
in much the same sense as 2 sheriff is the executive officer of a 
court of law; and the goods or property in his hands are as 


1 Jones on R. R. Securities, sec. 
499 et seq.; 2 South. L. Rev. (N. 8.) 577, 

2 Kenney v. Crocker, 18 Wis. 75; 
Allen v. Cent. R. R. of Iowa, 42 Iowa, 
683; Bank v. Risley, 19 N. Y. 869. 
Question is one of contempt and does 
not affect the legal right to sue a re- 
ceiver: R. R.v. Smith, 19 Kan. 225; 
Blumenthal v. Brainard, 38 Vt. 402; 
Page v. Smith, 99 Mass. 295; Hill v. 
Parker, 111 Mass. 508; Camp v. 
Barnes, 11 N. Y. 373. 


3’ Turner v. R. R. Co., 74 Mo. 602. 

* O. & M. R. R. Co. v. Davis, 23 Ind. 
553; High on Receivers, sec. 396. 

5 Safford v. People, 85 Ill. 558; 5 
Cent. L. J. 384; 17 Alb. L. J. 209. 

® Naumburg v. Hyatt, 24 Fed. Rep. 
901. 

7 Naumburg v. Hyatt, 24 Fed. Rep. 
901; Battle v. Davis, 66 Pa. St. 252. 

§ Ellicott v. Warfield, 4 Md. 80. 

* See article of Hon. Geo. W. Mc- 
Crary, 17 Am. L. Rev. 834. 
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much within the custody of the law as if levied upon under an 
execution or attachment ;’’! hence, his possession is the posses- 
sion of the court.2, Money ot property in his hands is in cus- 
todia legis.8 He has only such power and authority as are given 
him by the court and must not exceed the prescribed limits. 

2. Interference With Receiver’s Possession is an Interference 
With Possession of Court. —A receiver, being an officer of 
the appointing court, deriving his functions solely from that 
source, and his possession being regarded as only that of the 
court, it follows that an interference with his possession is 
an interference with the possession of the court, and with the 
court’s authority; and, hence, the supposed right of parties 
to institute suit against such officer, without first obtaining 
permission from the appointing court, has uniformly been de- 
nied. 

3. Rule is Founded on Rightof Chancery Court to Exercise 
Exclusive Jurisdiction over Property. —The rule which denies 
suits against receivers without the court’s sanction is not for the 
purpose of extending immunity to the receiver, as has been er- 
roneously supposed,‘ but is founded upon the right of a court of 
chancery to exercise exclusive jurisdiction of property it has 
taken possession of by its receiver. It ** being held in gremio 
jegis for the benefit of whosoever may be entitled thereto, 
every consideration of economy, of the prevention of vexatious 
litigation and conflicting jurisdiction would indicate the impor- 
tance of thus protecting his exclusive possession by an inflexible 
rule of law.’’5 

The principle that a court which has possession and con- 
trol of « fund has the exclusive right to determine all claims 
and liens asserted against it is fundamental. ‘If a receiver 
is to be suable as a private proprietor it would be impossi- 


1 High on Rec., secs. land 2. See and 151; Mays v. Rose, Freeman’s 
Booth v. Clark, 17 How. (U. S.) 322; Ch. (Miss.) 703. 


Baker v. Admr., 32 Ill. 79; Waters v. 8 Davis v. Gray, 16 Wall. 203-218; 

Carroll, 9 Yerg. (Tenn.) 102; In re 3 Woods’ Ry. Law, p. 1656. 

Merchants’ Ins. Co., 3 Biss. 165. * 2 South. L. Rev. (N. 8.), pp. 576- 
2 Wiswall v. Sampson, 14 How. 65; 583. 

McGowan v. Meyer (S. C. Iowa), 23 5 Id, 


N. W. Rep. 282; High. Rec., secs. 139 ® Thompson v. Scott, 4 Dill. 513. 
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ble for a court to discharge its duties, to preserve its property 
and distribute its proceeds to those entitled to it, according to 
their equities and priorities.”’! 


III. WitH REceEIvER’s Possession BY SvIT. 


(a.) Courts will Punish as for Contempt, and Restrain Actions 
by Injunction. — Interfering with a receiver’s possession by suit 
without first obtaining leave of the appointing court is contempt 
of court and will be punished accordingly.? And in such cases 
courts will invoke the preventive equity power and restrain by 
injunction the prosecution of actions.* And it makes no differ- 
ence how clear the rights of the plaintiff are to maintain his suit,* 
or whether he knew of the receiver’s appointment and possession 
at the time of instituting his suit.° The necessity of extending 
to receivers ample protection against unnecessary and oppressive 
litigation, and the duty of the court to fully preserve the prop- 
erty in its own jurisdiction, are the controlling reasons which as- 
sert the right of courts of chancery to punish for contempt and 
restrain by injunction. That the property may be preserved 
and complete justice administered to all parties to the action, it is 
desirable, if not indispensable, that the court should draw to it- 
self all controversies touching the property or fund in its receiv- 
er’s hands and thus determine the whole matter in one and the 
sume proceeding.® 

Although not compelled to assume jurisdiction of all contro- 
versies, for it is at liberty to leave their determination to any 


3 High on Inj. (2d. ed.), sec. 73, p. 
55; Id., sec. 256, p. 169; Fink v. Run- 
dle, 10 Beav. 318; Parr v. Bell, 9 Ir. 
Eq. 55; Edwards on Rec., pp. 146-150; 


1 Barton v. Barbour, 104 U.S. 126; 
Kennedy v. Indianapolis, etc., R. R. 
Co., 3 Fed. Rep. 97. 

2 Naumburg v. Hyatt, 24 Fed. Rep. 


898 (U.S. C. C. W. D. of N.C. 1885) ; 
Pomeroy’s Eq. Jur., sec. 1336, p. 365; 
Joneson R. R. Securities, sec. 505; 
High on Rec., sec. 254, p. 168, n. 1; Id. 
sec. 163 et seq., p. 100, et seq.; Taylor v. 
Baldwin, 14 Abb. Pr. 166; DeGroot 
v. Jay, 30 Barb. (N. Y.) 483; 8. c.9 Abb. 
Pr. 364; Robinson v. R. R. Co., 66 Pa. 
St. 160; Fripp v.R. R.,3 W. R. 356; 
Kerr on Rec. (Bispham’s ed.), p. 165. 


Noe v. Gibson, 7 Paige, 513; Jones on 
R. R. Securities, sec. 500. 

4 Evelyn v. Lewis, 3 Hare, 472; 
Hawkins v. Cathacole, 1 Drewry’s 
Rep. 12. 

5 Evelyn v. Lewis, 3 Hare, 472; 
High on Rec., sec. 256, p. 169. 

® DeGroot v. Jay, 30 Barb. 484; 
Jones on R. R. Securities, sec. 501. 
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court of appropriate jurisdiction, the court’s power, in this re- 
spect, is unlimited for the purpose of protection.’ It being in 
actual custody of the property or fund will not yield its jurisdic- 
tion to another court and permit the right of property to be there 
tried. It will not permit itself to become a suitor in another 
forum concerning the property in question. 

(b.) Illustrations of such Interference. — The commencement 
and prosecution of a suit against a receiver, of any nature, 
whether by attachment,? garnishment*® or trustee process, or to 
distrain for rent,* or ejectment for possession of land,’ or merely 
to obtain judgment at law, without authority of the appointing 
court, is such interference as will be punished by contempt or 
restrained by injunction.® If execution is levied upon property 
in the hands of the receiver without the appointing court’s sanc- 
tion, the sheriff will be ordered to withdraw the levy and answer 
for contempt.’ This rule is applicable, not only to property 
actually in the hands of the receiver, but to that of which he 
had constructive possession.® 

(c.) State Statutes Authorizing Suits Against Receivers. — 
State statutes authorizing suits against receivers ‘‘ without leave 
of the court appointing and controlling them, being first had ’’® 
do not change the rule in the Federal courts. State laws can- 
not regulate or in any manner affect the practice and jurisdiction 


1 Kennedy v. Indianapolis, etc., R. 
R. Co.,3 Fed. Rep. 97. 

2 Newport & Cincinnati Bridge Co. v. 
Douglas, 12 Bush (Ky.), 673, 709. 

® Richards v. People, 81 Ill. 551; 
Taylor v. Gillean, 23 Tex. 508; Mc- 
Gowan v. Meyers (S. C. Iowa, 1885), 
23 Northwestern Rep. 282; Field v. 
Jones, 11 Ga. 413; High on Rec., sec. 
151. 

4 Noe v. Gibson, 7 Paige Ch. 515. 

5 Angel v. Smith, 9 Ves. Jr. 235; 
Brooks v. Greathed, 1 Jacob & Walker, 
178; Wiswall v. Sampson, 14 How. 65; 
Thompson »v. Scott, 4 Dill. 508. 

* Jones on R. R. Securities, sec. 
504. See Columbia Book Co. v. De 
Golyer, 115 Mass. 69; Pipher v. For- 


dyce (S. C. Ind.), 22 Am. L. Reg. 
665, with note; Highon Rec. (2d ed.), 
sec. 256, p. 209. 

7 Coe v. Cumberland, etc., R. R. Co., 
10 Ohio St. 372; Russell v. East Ang- 
lian R. R. Co., 6 Ry. Cas. 501; 8.¢.3 
Mac. & G. 151; Skinner v. Maxwell, 68 
N.C. 400; Robinson v. Atlantic, etc., 
R. R. Co., 66 Pa. St. 160; Drugger v. 
Collins, 69 Ala. 324; Lane v. Sterne, 3 
Gifford, 629, 631. 

® Jones on R. R. Securities, sec. 
504. See Rutter v. Tallis, 5 Sandf. 
(N. Y.) 610; Steele v. Sturgis, 5 Abb. 
Pr. 442. 

® Act of Jan. 6, 1887, of Miss.; Laws 
of Ohio, 1872, p. 31, sec. 1. 
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of the Federal courts.' But in the State courts these statutes 
are given full force.’ 


IV. Manner or AssertTinG Ciaims AGainst Property ReE- 
CEIVER’S HaAnps. 


(a.) General Practice. — Nor do these rules preclude a claim- 
ant of the property or fund from asserting his rights. More- 
over, means for his protection are afforded. Any person 
claiming the property or any interest in it may present his claim 
to the court by petition, or he may be made a party to the pend-_ 
ing suit and litigate his claim in that; or he may, by leave of 
court, bring a suit at law for the recovery of the property.* 
Thus, where a party claiming possession of land is prejudiced by 
having a receiver put in his way, upon application the chancel- 
lor will give the party leave to bring ejectment or permit him to 
be examined pro inter esse suo, the latter being regarded as the 
most convenient and desirable practice.* It would be extremely 
hard if the practice were different. The party would then be 
kept out of possession, or if he proceeded at law he would be 
liable to punishment for contempt. ‘It cannot be denied that 
courts of equity have usually been exceedingly liberal in grant- 
ing permission to persons asserting the right of action against 
their receivers.’’ > One who claims the possession of property 
held by a receiver, as, where he asserts that it is not legally cov- 
ered by the mortgage under which the receiver was appointed,® 
or for any reason the receiver is not legally in possession, has his 
remedy, by applying to the court, whose officer the receiver is, 
and ask its discharge out of custody, that he may take the neces- 
sary steps to protect his interest therein.’ 


1 Hale v. Duncan (U. S. C. C.N. Walker, 178; Angel v. Smith, 9 Ves. 
Dist. of Miss.), 7 Cent. L. J. 146; 335; Kerr on Rec. (Bispham’s ed.), 
Jones on R. R. Securities, sec. 503; 165; High on Rec., sec. 142, p. 96; 


3 Woods’ R._R. Law, p. 1656. Bank v. Schermerhorn, 9 Paige Ch. 
2 R. R. v. Fitch, 20 Ind. 498; Mc- 372; Wiswall v. Sampson, 14 How, 52. 
Kinney v. R. R. Co., 22 Ind. 99; R. R. 5 2South. L. Rev. (N. s.), 598. 
Co. v. Cauble, 46 Ind. 277. ® Robinson v. Atlantic, ete., R. R. 
3 Jones on R. R. Securities, sec. Co., 66 Pa. St. 160; Bowen v. Brecon 
503. R. R. Co., L. R. 3 Eq. 541. 
‘ Brooks v. Greathed, 1 Jacob & 7 Potts v. Warwich, etc., R. R. Co., 
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(0.) Rule in Arkansas District. —There is a standing order 
of the United States Circuit Court for the Eastern District of 
Arkansas allowing receivers to be sued in the State courts in the 
district for all money demands, without regard to the amount 
in controversy. Therule is limited to actions in which the plaint- 
iff asks for a money judgment, and no interference with the 
property in the possession of the receiver is permitted. The 
final judgment of the State court is conclusive as to the amount 
of the debt or damages, and is audited and allowed, as of course, 
upon filing a transcript of the same in the United States court.! 

(c.) Rule in Other Circuits —lowa District.—The practice 
of some circuits, though not fixed by a standing rule, is to re- 
quire all persons having claims against the receivership property 
(whether the same arose before or after the appointment of the 
receiver), to file petitions of intervention. When filed, if a 
common-law issue (as for negligence) arises, it is referred to the 
law side of the docket to be tried by a jury, otherwise the issue 
isreferredto the master. The objection to this practice is the 
** law’s delay,’’ but while a reference to a master is more speedy, 
it deprives the claimant of a jury trial. And where the above 
practice prevails, in particular cases, as where the witnesses are 
at a long distance from the United States court, claimants are 
given leave to bring suit in the State courts upon proper applica- 
tion.’ 


V. Doctrine THAT RECEIVER MAY BE SUED WITHOUT LEAVE 
oF APPOINTING CourT CONSIDERED. 


Such being the state of the law, as established beyond question, 
by the weight of authority in both England and America, the 
doctrine which declares the right of action against receivers 
without permission of tae appointing court will now be con- 
sidered. 

(a.) Rule of Wisconsin Supreme Court— Kinney v. 


Kay, 142; Randfield v. Rand@field, 1 Dr. 2 This is the practice of Judges 
Sm. 314; Woods’ Ry. Law, 1657. Love and Shiras of the Iowa Districts. 

1 Dow v. Memphis & L. R. R. Co., See Farmers’ Loan & Trust Co. v. 
20 Fed. Rep. 260, 267-9. Cent. R. of Iowa, 2 McCrary, 181. 
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Crocker.—The Supreme Court of Wisconsin ' has announced the 
rule that in all cases where there is no attempt to interfere 
with the actual possession of property which the receiver holds 
under the order of acourt of chancery, but only an attempt to 
obtain judgment at law, etc., it is not necessary to obtain leave 
of court to maintain suit. In this case the action was sustained 
without sanction of the Federal court, in the State courts against 
the receiver, who was operating the railroad by authority of the 
appointment of the Federal court, for personal injuries, result- 
ing from the negligence of his servants. The receiver urged 
that without such sanction he was not amenable to the State ju- 
risdiction, but the court held this to be no defense ; that inasmuch 
as the Federal courts had jurisdiction of nearly all railroads the 
result of the rule which requires leave to sue in such cases would 
be to absolutely divest the State courts of such jurisdiction, unless 
the former courts relinquished their rights to assume control of all 
such controversies. 

(6.) Lowa Rule — Allen v. Central R. R. Co. — The Supreme 
Court of Iowa followed this rule in Allen v. Central R. R. Co.? 
In this case the action was brought against the railroad company 
alone, the receiver not being made a party to the suit. The court 
said that ‘* the question whether a railroad company can be 
made liable for damages resulting from improper management 
of the road whilst in the hands of a receiver ’’ was not ‘* fairly 
embraced’’ in the record of the case, as it was questionable 
whether the receiver was in possession when the right of action 
against the company arose ;* yet it answers the question in the 
affirmative, founding its opinion on Kinney v. Crocker,* and con- 
cludes that leave to sue the receiver is unnecessary; and the court 
argued, ‘*a fortiori it is not necessary to obtain such authority 
when the action is against the road itself.’’ This conclusion seems 
plausible, but it is unsupported by any legal reasoning. How can 
the action be against the road, the property in the hands of the 
receiver, without affecting the court’s possession? This inter- 
ference is the very thing that must be avoided. The conclusion 
is founded upon the erroneous notion that this protection from 


1 Kinney v. Crocker, 18 Wis. 74. 3p. 686. 
2 42 Iowa, 683. * Supra. 
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suit is a personal immunity to the receiver. The object is to 
preserve and protect the property in his hands. But whether 
,the conclusion is right or wrong it is but a mere dictum. 

(c.) Rule in Other States that Failure to Obtain leave is 
not Jurisdictional. — The doctrine of these cases is said to be 
founded upon Camp v. Barney,' Blumenthal v. Brainard,’ 
Railroad v. Smith,® Paige v. Smith,‘ and Hills v. Parker.2 But 
it is submitted that none of these cases support this view. 
In the tirst three it is held that the mere fact that leave to sue 
is not obtained is no defense, for the reason that this 
immunity from suit is only accorded to receivers for their 
own protection and upon their own application (an erroneous 
conclusion ), and is granted or refused by the appointing court in 
its discretion; and that in such cases, if they desire the protec- 
tion of the court they must apply for an injunction, and if they 
fail to do so the action at law may proceed as though permission 
had been granted. That is, this failure to obtain leave not being 
jurisdictional, does not impair the suitor’s right of action or the 
court’s jurisdiction. These cases virtually admit that the appoint- 
ing court may interfere and prevent the action. 

In Paige v. Smith,’ the action was against receivers ap- 
pointed by a Vermont court who had been held liable in Blum- 
enthal v. Brainard,’ for the reasons above stated; and un- 
der these circumstances the Massachusetts court said that 
it was impossible to accord to defendants ‘*an exemption 
from ordinary common-law Jiabilities of common carriers 
more extensive than they are allowed in the State in which 
they were appointed receivers and in which the accident oc- 
eurred,”’ 


(d.) Misconception of Rule of Hills v. Parker. — Hills v. 


1 4 Hun (N. Y.), 378. 833a, 8916; 2 Dan. Ch. Pr. (Perkin’s 
? 38 Vt. 407. 3d Am. ed.) 1433; Sprague v. Smith, 
$19 Kan. 225. 29 Vt. 421; In Bank v. Risley, 19 N. Y. 
* 99 Mass. 395. 369, it is held that the question is one 
5 111 Mass. 508. of contempt and does not affect the 


® See Parker v. Browning, 8 Paige, the legal rights of a suitor. See High 
388; Angel v. Smith, 9 Ves. 336; on Rec. (2d ed.), sec. 254a, p. 207. 
Morse v. Brainard, 41 Vt. 551; 2 7 Supra. 
Story’s Eq. (Redfield’s ed.) sec. 833, § Supra. 
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Parker,! is very far from supporting the rule of the Wisconsin 
and Iowa cases. In that case an action of replevin was allowed 
against a receiver for an engine, to which the railroad company, 
whose property was in the receiver’s possession, had no title 
whatever, although it was used ontheroad. The decision proceeds 
upon the undisputed ground that the decree of a court of chan- 
cery appointing a receiver entitles him to its protection only in 
the possession of property of which he is authorized or directed by 
the decree to take possession. When he assumes to take or 
hold possession of property not embraced in the decree appoint- 
ing him, and to which the debtor never had any title, he is not 
acting as the officer or representative of the court of chancery, 
but is a mere trespasser, and the rightful owner of the property 
may sue him, in his individual capacity, in any proper form of action 
for damages, or to recover possession of the property illegally 
taken or detained. In this case the defendant was not sued in 
his official capacity of receiver, but as an individual. It would 
have been quite impossible for the court, in this case, to come to 
any other conclusion ; for it is an undisputed principle that if the 
receiver takes unlawful possession of property not included in the 
trust, suit may be maintained against him as for a trespass.? 
(e.) Mr. Justice Miller’s Views in Barton v. Barbour. — The 
dissenting opinion of Mr. Justice Miller in Barton v. Barbour,’ 
is a strong declaration in favor of sustaining actions against 
receivers without first obtaining leave of the appointing court. 
We quote liberally from his opinion that his position may be 
fully understood. He says: ‘* In the case before us the plaintiff 
sues to recover damages for a personal injury caused by an act 
done by the receiver or his agents in the transaction of business 
as a common carrier, in which it was largely and continuously 
engaged. Why should not the receiver be sued like any one 
else on such a cause of action in any court of competent jurisdic- 
tion? The reply is, because he is a receiver of the road on 
which the plaintiff was injured, and holds bis appointment under 
the hands of a Virginia court of chancery. If this be a suffi- 
cient answer, then the railroad business of the entire country, 


1 Supra. 2 Curran v. Craig, 22 Fed. Rep. 101. 3 Supra. 
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amounting to many millions of dollars per annum, may be with- 
drawn from the jurisdiction of the ordinary courts having cogni- 
zance of such matters, and all the disputes arising out of these 
vast transactions must be tried alone in the court which appointed 
the receiver. Not only this, but the right of trial by jury, which 
has been regarded as secured to every man by the constitutions 
of the several States and of the United States, is denied to the 
person injured ; and although this case has no element of equitable 
jurisdiction, he is compelled to submit it to a court of chancery, 
or to one of the masters of such a court. [know of no prin- 
ciple or precedent whereby a court of law, having before it a 
plaintiff with a cause of action of which that court had jurisdiction, 
and a defendant charged with an act also within the jurisdiction, 
is bound, or is even at liberty to deny the plaintiff his lawful right 
to a trial because the defendant is a receiver appointed by some 
other court, and to leave the suitor to that court for his remedy, 
where it is known that some of the most important guaranties 
of the trial to which he is entitled, and which are appropriate to 
the nature of his case, will be denied him. Whatever courts of 
equity may have done to protect their! receivers, or the fund in 
their hands, it is no part of the duty of courts of law to deny to 
suitors properly before them the trial of their rights, which 
justice requires and the constitution and the law guarantee.”’ ? 
(f.) Mr. High’s Views as Expressed ina Legal Article. — 
Mr. High, the learned author of the excellent work on receivers, 
has also declared in favor of the same rule.? While the writer 
admits that the law is against his position, ‘* and cheerfully con- 
cedes that the actual custody or control of a receiver over the 
property or fund in litigation should seldom, if ever, be dis- 
turbed without judicial sanction of the court to which he owes 
his authority ’’ — which view is supported by excellent reason- 
ing and numerous authorities — nor does he question the sound- 
ness of these decisions— but he insists that ‘‘the rule as 


1 p, 140. v. Smith, 29 Vt. 421. He also fully 


2 Citing to support his views: approves of the language of the opin- 
Angel v. Smith, 9 Ves. Jr. 335; Hillv. ion in Kinney v. Crocker, 18 Wis. 74. 
Parker, 111 Mass. 508; Chantanque 8 Article in 2 South. L. Rev. (N.8.), 
Bank v. Risley, 19 N. Y. 369; Campo. pp. 576-583 (1876). 

Barney, 4 Hun (N. Y.), 373; Sprague 
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construed to extend immunity to receivers from actions in courts 
other than of their appointment, is at once illogical and unsup- 
ported by legal reasoning.’’ Because, he says, such effect is 
(1) to afford them privileges and immunities which the law 
extends to no other class of judicial or ministerial officers; and 
(2) they are permitted to exercise functions of their office 
within the jurisdiction of other courts either on principles of 
comity or strict right, and are absolved from any corresponding 
obligation. He declares that such « state of things is ** anomalous 
under our system of government.’’ He points to the fact that 
a sheriff or marshal has no such immunity extended to him; 
likewise administrators, executors and guardians.! 


VI. Rerutation or Tuts Docrrine. 


(a.) Judge Love’s Sound Reasoning in Thompson v. Scott. — 
Judge Love, in a case in the United States Circuit Court for the 
District of Iowa,? in an able opinion, vigorously attacks this doc- 
trine, and conclusively shows that it is unsound and utterly inde- 
fensible. He declares that the rule of the Wisconsin and Iowa 
cases,® ** contravenes the whole scheme of equity jurisdiction in 
the matter of appointing receivers, and the taking of possession 
through them of the property in litigation,’’ and clearly shows that 
if it is to ** be taken in all its latitude ’’ there is no action at law 
which cannot be maintained against a receiver ‘* except replevin 
and attachment.’’ Judge Love’s opinion is one of the ablest 
and most vigorous defenses of the doctrine which denies suits 
against receivers, without leave, that has yet been presented. 

The limits of a magazine article preclude any attempt to set 
forth even a brief synopsis of his line of reasoning, and it will 
not be attempted here. The reader who desires a clear and an 
elaborate discussion of the true rule will not fail to carefully 
read this opinion. 

(b.) Concurrence of Authorities that no Interference of Re- 
ceiver’s Possession Allowed. — From this review of the author- 


1 The suit is not denied on the property in his possession as an officer 
ground of personal immunity to the of the court, 
receiver, but for the protection of the * Thompson v. Scott, 4 Dill. 508. 
Supra. 
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ities it is evident that whatever difference of opinion may exist 
between different tribunals as to the right of parties to sue a 
receiver in a jurisdiction other than that of the appointing court, 
all authorities entitled to consideration agree upon the proposi- 
tion that no action can be maintained against a receiver, nor can 
any adverse proceedings be taken against him interfering with 
the possession of the property in his charge, except by leave of 
the court having charge of the property. Mr. Justice Miller, 
in Barton v. Barbour,' from whose dissenting opinion we 
have quoted, although contending that 1 receiver may be sued 
without leave of court, admits this qualification to the rule he 
advocates. After citing a proof of the rule in Kinney v. Crocker,” 
he proceeds to say: ‘* There can be no room to question 
this conclusion in all cases where there is no attempt to interfere 
with the actual possession of the property which the receiver 
holds under the order of the court of chancery, but only an 
attempt to obtain a judgment at law ina claim for damages.”’ 
The Wisconsin and Lowa cases admit this qualification. 

(c.) Argument in Favor of Doctrine which Denies Actions 
without Leave. —Can any action at law against property in the 
hands of a receiver be imagined, which, if successful, in which 
satisfaction of judgment must not ultimately come out of the 
receivership property? and if the appointing court should refuse 
to recognize a judgment of another court, which it would have 
a perfect right to do, an attempt to enforce it would necessarily 
involve an interference with the receiver’s possession. Hence, 
of what avail isa judgment at law if it cannot be enforced? 
Why subject parties claiming an interest in the trust fund, and 
also the receiver, to heavy expense of litigation if such proceed- 
ings prove futile? If there were no other reasons, this would be 
sufficient to condemn such a practice. 

‘** But the enforcement of the judgment may be postponed.’’ 
True, yet if valid it may be made a lien on the receivership 
property. It would cast a cloud on the title and seriously inter- 
fere with its sale in the final adjustment of the litigation. When 
the receivership is at an end and the property in the hands of 


1 Supra. 2 Supra. 
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the purchaser, no reason can be conceived why these judgments 
cannot be enforced by execution and sale. Thus, the fund which 
the parties in the equity suit relied on for a payment of their 
claims could be exhausted, and the very purpose of the receiver- 
ship proceedings be utterly defeated. 

Suppose the court recognized and paid such judgments! 
What would be the result? The various courts in which the 
judgments are rendered determine what debts are to be paid out 
of the receivership property and what claims are to be made a 
lien. It would, in effect, convert the appointing court into a 
mere ‘‘ registering machine’’ of judgments and decrees of other 
courts. It is thus divested of its equity power, and the entire 
trust fund may be, in this manner, swept away.’ No court, 
realizing its proper duties, would follow such a practice. Its 
sanctity could not thus be invaded and its jurisdiction de- 
feated. 

It cannot be urged that the receiver should pay such judg- 
ments out of the funds in his hands, for he is not justified in 
paying out money in avy other manner than upon the order of 
the court appointing him; and the court will not sanction a pay- 
ment made by the receiver, even upon the compulsory process of 
another court.’ Hence, if the receiver make any payment with- 
out the authority of the court whose officer he is, he would be 
individually liable. And thus the payment cannot be said to be 
satisfied out of the receivership funds. The receiver is not 
bound to assume this responsibility, and he must, for his own 
protection, refuse payment of all claims unless ordered by his 
court to do so. 


VII. Proposep MoptricaTions OF THE OLD RULE. 


In view of the present law on this subject, the want of uni- 
formity of the practice of the various circuits, and the hardship 
to persons having claims against railroad property in the hands 
of receivers appointed by our Federal courts, modifications have 
been suggested which, if adopted, may afford some relief. 


1See Thompson v. Scott, 4 Dill.508. See, also, Union Trust Co. v. Ill. Mid- 
Skinner v. Maxwell, 68 N. C. 400; land Ry. Co., U.S. S. C., 6 Sup. Ct. 
DeWinton v. Mayorete, 28 Beay. 200. Rep. 809. 
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(a.) Congressman Glover's Bill.— At the present session of 
Congress Mr. Glover, of Missouri, introduced a bill providing 
**that in all actions at law or in equity against any railroad 
corporation,’’ except, ‘* proceedings by injunction or mandamus 
or actions for the possession of real or personal property, ”’ 
‘** wherein the debt or damages claimed shall not exceed $1,000, 
the right to sue in the local courts of any State shall not be 
affected by the placing of said corporation in the hands of a re- 
ceiver by the order of any court of the United States; but the 
process provided by the laws of the State wherein the action 
accrues or is prosecuted shall be served upon the receiver instead 
of upon the corporation, and the action shall be prosecuted to 
judgment under the like forms of laws, and with the like effect, 
and with the same privilege of trial by jury as provided by the 
State laws in suits against said corporation.’’ * 

The proposed legislation, if it be given the scope that the 
originator seems to have intended, is in harmony with the views 
urged by Mr. Justice Miller in his dissenting opinion in Barton 
v. Barbour? and also with the doctrine contended for in other 
cases, as above indicated; yet it is much narrower than the rule 
insisted on in these cases, as well as defective in other particulars. 

(b.) Defects inthe Glover Bill Enumerated and Considered, — 
This proposed legislation is open to three principal objections. 

1. As to Limit of Amount in Controversy.— The bill proposes 
to limit the remedy to actions for debts or damages wherein the 
amount claimed shall not exceed one thousand dollars. This is 
a fatal objection — why this limitation? Thus confined, it must 
fail to afford proper relief. It is well known that the most de- 
sirable actions to be tried in the State courts are those for per- 


1 Sec. 1 of H. R. Bill, No. 6122, in- ‘¢ Sec. 3. That a certified copy of all 
troduced March 1, 1886. The bill fur- judgments recovered as provided by 


ther provides :— 

“Src, 2. That whenever the receiver 
cannot be personally served within the 
jurisdiction of the local court wherein 
the action is brought, process may be 
served upon him by filing a copy 
thereof with the clerk of the court of 
the United States wherein the said 
receiver is appointed. 


this act shall be filed with the clerk of 
the court of the United States appoint- 
ing said receiver, and when so filed 
they shall have the like force and effect 
from their filing as if said action was 
prosecuted and said judgment rendered 
in the said last-named court, and shall 
be executed in the same manner.”’ 
2 Supra. 
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sonal injuries, which, as a rule, always involve more than $1,000. 
The effect of this limitation is to withhold from the State courts 
this class of cases. It certainly cannot be contended that the 
State courts are incompetent to try causes involving more than 
this amount. It may be argued that this is no objection, for the 
reason that the bill contains nothing to prevent the Federal court, 
in its discretion, from authorizing its receiver to be sued in the 
State courts as now. This being granted; yet the bill falls 
short of the reform necessary. Why not embrace all kinds of 
actions specified in the bill regardless of the amount involved? 
There is, and can be no good reason for the limitation. 

2. Failure to Provide for Suing the Receiver.— The most 
serious defect lies in the fact that the bill authorizes a railroad 
company to be sued, but does not provide for suing the receiver 
who operates the road, for his own liabilities. Many courts have 
tuken a distinction between suing the receiver, and the railroad 
of which he has charge. The rule has obtained in some jurisdic- 
tions that a railroad company, although in the hands of a 
receiver, may be sued upon all causes of action for which it may 
be or become liable in personam, without license of such court 
as a condition precedent, for the reason that the existence of a 
corporation is not destroyed or suspended, because its prop- 
erty and franchises are held in custody by a court of equity.’ 
Though such judgments cannot be enforced agaimst the road 
without the administering assistance of the chancery court, yet 
after the property is returned to the road the judgment may be 
€nforced against itin the usual way,’ and in some States, as in 
Iowa, judgments for personal injuries become a lien prior in 
dignity to the mortgage lien.’ 

While as above shown this distinction cannot be maintained, 
for the reasons hereinbefore given — that is, so far as it declares 
that suing the road in the receiver’s hands is not an interference 
with the court’s possession, yet the distinction is important for . 


1 This distinction is ably presented Miss. R. R. Co. v. Russell (S. Ct. Dl. 
by Martin, Commissioner, in Heath v, 1885), 1 West. Rep. 606, 607. 
Missouri, Kansas & Texas Ry. Co., 83 2 Heath v. R. R., supra. 

Mo. 617, 621-623. See, also, Ohio & 3 Miller’s Annot. Code, sec. 1309, p. 


. 345; R.R. Co. v. Veny, 48 Lowa, 458. 
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this reason: that giving a right of action against the road does 
not give a right of action against the receiver operating the road, 
for, in the absence of any absolute liability created by statute, 
under the practice of no court administering an enlightened 
system of jurisprudence, can the railroad be subjected to the 
obligations or liabilities incurred by the receiver, or his agents, 
ov servants, while he is in charge of and operating the corporate 
property. Under such circumstances, the liability attaches to 
the receiver alone, in his official capacity.' The presence of the 
receiver deprives the officers of the roud from its management 
and control. They possess no greater rights in this regard than 
a stranger. This principle is fundamental. Upon what prin- 
ciple of logic, law or reason, then, can the railroad eémpany be 
muleted for the doing of acts by another over which it had not 
the slightest control? That oneis liable for the acts of his agent 
is not disputed. Yet, as above shown, the receiver is not the 
agent of the corporation or of the officers thereof. Nor are the 
employees of the receiver, agents or servants of the railroad 
company or its officers.? And when it is remembered that a 
greater portion of the actions accrue against such property after 
the a pointment of the receiver, it appears clear that the pro- 
posed measure would afford inadequate relief. So far as this 
bill is concerned the conflict upon the question here considered 
must remain the same, and the bill instead of providing a remedy, 
adds confusion and is another contribution to the ‘* myriad of 
precedent.”’ 

The only possible advantage to be guined, provided the bill 
becomes a law, is to sanction actions (of the nature, and of the 
limit specified) against the road in State courts the same as 
though its property was not in the hands of a receiver, and must 
by its terms be confined to those obligations and liabilities arising 
out of transactions to which it was a party before going into the 
receiver’s hands. 

It may be claimed for the bill that its provisions are sufficient 
to cover actions arising after as well as before the receivership, 


1 Barton v. Barbour, 104 U. 8S. 128. 3 See Article of Hon. Geo. W. 
2 High on Rec., sec., 396; R. R.Co.v. McCrary, 17 Am. L. Rev. 834. 
Davis, 23 Ind. 553. 
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inasmuch as it provides for service on the receiver, and also 
makes the judgments of equal dignity with those rendered by the 
United States court, and that as the suitor does not seek satis- 
faction out of the receiver, but only out of the property in his 
hands, it is unnecessary to make him a party to the suit. Yet, 
the fact that satisfaction out of the receivership property only 
is demanded, does not explain why the railroad officers should be 
made liable for acts done by one not their agent, and in the 
doing of which they had no say. The true principle is that no 
one is liable for such acts but the receiver himself. He alone 
must be held to respond, in his official capacity. Mere service 
of process upon him does not constitute him a proper party to 
the suit. 

If the scope and purpose of the proposed bill is to embrace 
actions arising after as well as before the receivership, it falls 
short of clearly expressing that object. This provision doubt- 
less resulted from a misconception of the distinction just consid- 
ered. 

3. As to Effect and Force of State Court Judgments. — The 
provisions of the first section of the bill relating to the prosecu- 
tion of actions to judgment under the forms of law ‘ with the 
like effect as provided by the State laws,’’ is also open to objec- 
tion, inasmuch as by the laws of some States (as in Lowa), judg- 
ments for personal injuries are a lien prior to the mortgage lien, 
and such judgments sufficient in amount would thus exhaust the 
receivership property before the mortgage creditors could be 
paid. The State court judgments should in no case be prior in 
dignity to the lien of the mortgage in controversy, in the action 
in which the receiver is appointed, but they should be liens in 
the order in which they are filed with the clerk of the United 
States court, with reference also to the nature of the claim for 
which the judgment was rendered, as the third section of the bill 
under consideration contemplates. And unless the third section 
operates as a limitation upon this provision this result will follow. 
This doubtless was the intention, that the judgments should be 
liens in the order in which they are filed within the Federal 
court, whether rendered by the latter or the State courts ; yet the 
language of the first section, that such judgment when rendered 
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by the State courts shall be of ** the like effect’’ as if no receiver 
had been appointed, leaves this question uncertain, and thus there 
seems to be a conflict between these two sections. To express 
the intention clearly, the first section should be modified so as to 
avoid this apparent conflict. 


VIII. Leeistation NECESSARY. 


A similar law to Mr. Glover’s bill, authorizing suits in the State 
courts against receivers as well as against the road without limit- 
ation as to amount, and providing that the respective judgments 
shall be filed in the clerk’s office of the United States court, and 
become judgments and liens on the property in litigation in the 
same manner and with like effect as if they had been rendered 
by the latter court, would remedy the evil now existing, in that 
the practice would be uniform throughout the various United 
States circuits, the suitor would not be ‘* deprived of the forum 
and the right of trial by jury to which in every other case of 
legal cognizance he has the right of appeal for,redress,’’! 
and in all other respects his remedies would be as complete as 
though the railroad was not inthe hands of the Federal court. 


Evcene McQuinuin. 
Sr. Lovuts, Mo. 


1 Per Caldwell, J., in Dow v. R. R. Co., 20 Fed. Rep. 260. 
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SERVICES OF EXPERTS IN THE CONDUCT OF JUDI- 
CIAL INQUIRIES: 


Periti potius judices sunt quam testes.— A common expression with law 
writers of the Middle Ages. 


Et generaliter unicuique in arte sua experto credendum est. — Durantis, A. D. 
1287-1296. 


Many judges have expressed their thorough dissatisfaction with 
the prevalent method, in this country and in Great Britain, of 
making use of the services of experts in the conduct of judicial 
inquiries; a method which would fain evoke a judicial answer, 
or opinion, from a human being, whose preparation for thus 
thinking and speaking had been a life of weeks, or months, may: 
be, in the environment which ordinarily falls to the lot of the 
advocate ; not to speak of the futility of expecting to get such 
an opinion from aman placed on the witness stand and con- 
demned to say naught save in answer to ingeniously concocted 
perhaps more or less rasping questions.? On the other hand, no 
judge has, in recent times, said aught in praise of the system, so 
far as the writer has been able to observe. Law writers are 


1 Printed by direction of the Com- to the Secretary of the Association, a 


mittee of the Bar Association of the 
city of Boston, on the Amendment of 
the Law. 1886. Ina report made by 
a special committee of the Bar Asso- 
ciation of the city of Boston of January 
3d, 1885, the committee recommended : 
‘That said committee [the Committee 
on the Amendment of the Law] cause 
information to be given through the 
public press or otherwise, that it at all 
times invites formulated suggestions 
in writing as to changes in the law, 
which suggestions may be made and 
directed to the Secretary of the Asso- 
ciation,” etc. Agreeable to an invita- 
tion issued in pursuance of this recom- 
mendation, was written and addressed 


paper bearing the title given above; 
which the Committee on the Amend- 
ment of the Law voted to have 
printed; and thereupen did print in 
form of a 38-page pamphlet; and 
which the author has now endeavored 
to ‘*take and squeeze down into a 10- 
page article, so as to embody all the 
distinctive views presented,’’ agreea- 
ble to the wishes of the editors of the 
AMERICAN Law REVIEW. 

2 Winans v. N. Y.& Erie R. R., 21 
How. 88, 100; Allen v. Hunter, 6 
McLean, 303. Tracy Peerage, 10 C. & 
F. 154, 191, and other cases cited in 
‘““The Law of Expert Testimony” by 
Henry Wade Rogers, 1883. 
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equally condemnatory of the system, and severe in their 
reflections upon the product of that system —the expert.' 
Experts themselves do not like it.2. The jury has occasionally 
expressed its opinion of the wretched wrangle it is called upon 
to disentangle. This it does, or rather neglects to do, by cast- 
ing the whole aside .* 

We have then judges, lawyers, law writers, experts and the 
jury vieing with each other in condemnation of the existing sys- 
tem. But an equal unanimity exists in the choice of a remedy ; 
it is to place the expert in a more unpartisan position, and make 
of him the servant of the court; or, more precisely, to create 
the class of experts just described, while, at the same time, it is 
left free to the parties to employ others, called expert witnesses, 
according to the current practice. Experts have frequently 
given utterance to the desire to be relieved from the imputation 
of, or tendency to bias, now forced upon them, consequent upon 
being called and paid by one side only of acase. Saysan esteemed 
Massachusetts justice: ‘* So it is the duty of all experts, called 
in any case, to testify with impartiality; but it is notorious that 
experts are called by parties in many cases who are governed in 
their investigations and their testimony by a partisan desire to 
aid the party that employs them, and not by an impartial desire 
to present fairly the truth of the case.’”’ To which it may be 
replied that this is a condemnation of men, when it should bea 
condemnation of a vicious method of using men. Experts, as 
now situated, are not atany time placed in position, are not called 
upon during the trial of the case, are even not allowed, by the 
skillfully prepared forms of questions propounded and answers 
demanded, ‘*to present fairly the truth of the case.’’ The 
present situation is so distasteful to upright experts, that the 
best men of any profession are seldom, if ever, heard from in 


1 Redfield on the Law of Wills, for 4 This is the plan argued forin an 
example. article in the Am. L. Rev. of January 
2 See the North Am. Rev. for June, and April, 1871; also, by the late Prof. 
1884, containing a ‘*symposium”’ on Washburn, in the same Review, in Oc- 
the subject. tober, 1866. Also, by Judge Redfield, 
3 A case of this sort is reported in in Redfield on the Law of Wills. 
the Boston Daily Advertiser of Feb. 18, 
1885. 
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courts of law. The practice of the courts, in this respect, has 
fairly driven from it the services of the very men it should 
ardently seek. 

For the revised procedure suggested, there is ample precedent. 
Much more than there is for the senseless extent, to which has 
grown the practice of having the experts called by the parties. 
This, on review, is a comparatively modern custom, but little more 
than one hundred years old. The leading case is generally held 
to be Folkes v. Chadd, decided in 1782; and the first expert wit- 
ness whose testimony or opinion, delivered from the witness 
stand, was thus admitted, called, ‘‘a Mr. Smeaton’’ in the 
law books,— was none other than the well known John Smeaton, 
the builder of the Eddystone Light-house ; at the same time the 
founder of civil engineering in English-speaking countries, being 
the first man to sign himself a civil engineer, in those countries. 
An examination of contemporaneous literature shows very 
clearly, however, that Mr. Smeaton, at the time, was a man of 
great renown, whose words had great weight, confessedly, with 
the presiding justice, and with all the parties, making the con- 
ditions very favorable for the establishment of the species of 
witnesses called experts, to give opinions from the witness stand. 
The older English practice seems to have been for the judges to 
be informed by the experts, and to refer expert subjects to them. 
On the continent, for the court to call the experts is the elder, 
as well as the more firmly established form of procedure, though 
experts called by the parties, there known as expert witnesses, 
have existed some six or seven hundred years, and are yet in use ; 
as they must always be, together with court or judicial experts. 

Unless parties in some form have requested an opinion, they 
are at the outset rendered incapable of giving it its due weight. 
An opinion vannot be forced upon the recipient. How can it be 
possible for the expert to inspire that respect which is the proper 
attribute of any honestly formed opinion, and through which 
respect alone it can have utility, when such opinion is formed 
after private consultation with counsel and his clients, and a life 
of months may be, in the peculiar atmosphere which surrounds 

1 Buckle v. Rice Thomas, Plowden’s Com., p. 125; Masters v. Masters (in 
1718) 1 P. Wms. 420. 
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one side of a case? Of what weight would the opinions of our 
wisest and most eminent justices be, were they formed in such 
an environment, and enunciated under the usual mode of direct 
and cross-examination? Look at the matter as one may, there 
are here two distinct functions and offices; it is one thing to 
testify ; it is another thing to give a deliberate, carefully formed 
opinion. An expert opinion, to have weight and value, should 
have been asked for by all the parties concerned ; actually, or 
at least, by fiction of law; or asked for by the tribunal. This ap- 
parently was the older English practice, and is a marked feature 
of the practice of to-day upon the continent. 

Following the establishment of the German Empire, after the 
Franco-Prussian war of 1870, the new empire enacted several 
codes of procedure. These treat, naturally, amongst other 
things, of the methods of making use of the services of experts, 
There is also a late monograph upon the subject in the German 
language, said to be the best there is, the title of which, in tran- 
lation, is as follows: ‘* A Treatise on Experts as they appear in 
Civil Cases, following the Common Law, and the Later Statutes, 
more especially the Code for Procedure in Civil Cases of the 
German Empire, by Moritz Obermeyer; a Prize Essay of the 
Law School at Munich; Munich, 1880, 209 pp.’’ Needless to 
say that {this work treats the subject with the exhaustiveness to 
be expected nowadays in German treatises. To give a brief 
synopsis here would be a mutilation; and to attempt anything 
more would result in another treatise. But with the attention 
of lawyers, and of students of the law, called to this book, its 
influence in furtherance of the work here advocated, should not 
be wanting.’ 

The continental practice does not exclude expert witnesses 
called by the parties, being expert witnesses very much as they 
are known to us. On the contrary, they become an absolute 
necessity in certain contingencies.? In Obermeyer’s treatise, 


1 The French law of experts, and standard work in this country, appears 
the practice under it, are exhaustively to be ‘*The Law of Expert and Opin- 
treated in ‘‘ Traité théorique et prati- ion Evidence,” John D. Lawson, 1883.) 
que des Expertises, etc., Oscar De- 2 Sec. 379 of the Civil Code for the 
jean, ancien magistrat.’”’ Second German Empire. 

Edition, Paris, 1881, 659 pp. (The 
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p. 52, the best and most widely accepted doctrine on these 
points is said to have been enunciated by Mittermaier, as fol- 
lows: ‘* Parties must provide proof, by experts, of facts which 
cannot be appreciated by the senses of persons devoid of ex- 
pert knowledge; but the court should call in experts, as its 
helpmeets (informatores judicis), in case it be unable, after 
having heard the evidence, to answer certain preliminary ques- 
tions, the answer to which is necessary before it may exercise 
its judgment in the endeavor to arrive at the final decision.’’ 
And it would appear, from the few indications of the actual 
practice in Germany, which the author has been able to obtain, 
that the expert called by the parties is a common enough figure 
in the German courts; but, unlike our present practice, he 
ordinarily finds himself confronted, listened to, and judged by 
certain informatores judicis who know very well what he is 
talking about, what opinion of his they should give weight to, 
and what notions they may allow to influence them but slightly. 
They know also, and withont difficulty recognize, the mounte- 
bank or the charlatan in his profession, by his record or by his 
testimony, and are not readily led astray on side issues, or blinded 
by a display of matter irrelevant to the main issue. 

Again, it is not true, as has been so persistently claimed in 
magazine literature,’ that on the continent the opinion of the ex- 
pert is binding upon the court; and that on this account, their 
systems ‘‘ are contrary to the spirit and the genius of our institu- 
tions.’”” The author does not find it to be the case anywhere, 
that by law the opinion of the expert may encroach on the 
functions of the court; though the natural results attained, due 
to placing the expert in a more responsible and trustworthy po- 
sition, may be, that the court receives a better opinion and values 
it more than it otherwise would. On the contrary, the doctrine is 
clearly taught in Obermeyer’s book, and in all the codes the author 
has seen or seen quoted, that the opinion of the expert must not 
be allowed so to encroach. For instance: ‘* Les juges ne sont 
point astreints a suivre I’ avis des experts, si leur conviction s’y 
oppose.’’ ‘* The judges are in no way (or by no means) con- 


1 Popular Science Monthly, March, 1885, for instance. 
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strained to follow the judgment of the experts, should their 
convictions be thereto opposed.’’! A mere judgment, that the 
expert opinion rendered has been ‘ insufficient’’ or unsatisfac- 
tory, enables the court to order a new one, from the same or 
from other experts ; and throughout, the court keeps the whole 
matter of the experts well in hand. Indeed, it may be safely 
assumed, that mankind is never so different in its judgments as 
to what is meet and proper, as certain superficial observers would 
fain have us believe. Especially is this true in matters of law; 
as it must be, when we consider that the administration of justice 
can belong to no one race orclime; and though, as a whole, no 
foreign code, or part of a code, could be transplanted and made 
to assimilate, as it stands, with ‘‘ the spirit and genius of our 
institutions,’’ yet the underlying principles of every just code 
are worthy of close study, and are capable of adoption in part 
or as a whole, wherever and whenever the attainment of all 
possible approach to the truth, and to justice, shall be the object 
sought. 

Another point which seems to have been popularly misunder- 
stood, is that concerning the alleged compulsory service of ex- 
perts under the codes established on the continent. But the 
same arguments are brought in Obermeyer’s treatise against the 
coercion of an expert (an impossibility, in point of fact), or 
against his being obliged to serve for the fees due the ordinary 
witness, as may be read in the Morth American Review, for 
June, 1884, and elsewhere in our magazines. It is indeed made 
the duty of experts to act when called upon,’ but the sum of the 
two possible consecutive fines is only $225; and there can be no 
other punishment even for a gross and inexcusable neglect to 
serve. On the other hand, ‘‘ the court may excuse an expert 
from the duty of giving his expert opinion.’’ The author, from 
personal investigation and inquiry, has no reason to believe that 
experts suffer hardship under either the French or the German 
codes. 

As to fees,’ the expert’s fee in Germany, in term time, by 


1 Art. 823 of the Code de Proc. See, 2 Arts. 373 and 374 of the Code for 
also, Art. 377 of the Code for the the German Empire. 
German Empire. 3 Art. 378 of the German Code. 
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the law of 1875, was not over fifty cents for every hour or frac- 
tion of an hour; equivalent to about a dollar an hour, reckon- 
ing values of money as with us. But besides this: ‘* On request 
of the expert, he is to be allowed, in addition to the fees just 
named for services in term time, payment at a rate as fixed by 
the customary prices for such services, for the investigation and 
the rendering of the expert opinion with which he has been 
charged.”’ 

To resume: Ample dissatisfaction with the present practice 
has found expression in the writings and sayings of our judges, 
law writers, lawyers, the jury and the experts. The only rem- 
edy suggested, and that one suggested quite frequently, is to 
call in judicial experts; either alone or along with such experts 
as the parties may choose to call; the judicial experts to be the 
servants of the court (informatores judicis). The objections 
commonly put forward with us, in current literature, against 
certain features of the continental practice, are not founded in 
fact. The thing to be attained by legislation is to put it within 
the power of either party, or of the presiding justice, — possibly 
of the jury, —to call in one expert, or several, to act as servants 
of the court; to provide for the pay of such experts, and to 
prescribe the method in which their report may be rendered. 


CLemMeNs HERSCHEL, 


Civil Engineer. 
HOLYOKE, Mass. 
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MUNICIPAL WARRANTS. 


In General. — Under the general head of municipal warrants 
we propose to treat of the warrants, drafts or orders of munici- 
pal corporations including such guasi-municipal corporations as 
counties and townships. Municipal securities are divided into 
two general classes: (1) municipal warrants, (2) negotiable 
bonds. 

Definition — Power to Isswe. — Municipal warrants are instru- 
ments drawn by the officers of a corporation upon its treasurer 
directing him to pay a certain sum of money specified therein to 
the person named, or to bearer. They are vouchers ‘* or neces- 
sary instruments for carrying on the machinery of municipal ad- 
ministration and for anticipating the payment of taxes.’’! 

The power to issue such paper is usually conferred by charter 
or statute, but when not so expressly given it is implied as inci- 
dental to the general purposes of a municipal corporation. The 
powers of counties and townships are more limited than those of 
municipal corporations proper. They are simply government 
auxiliaries or agencies and the source of their powers must be 
sought for in statutes.? Municipal warrants may be made pay- 
able immediately or at some future time. Statutes prescribing 
the form in which they are to be issued or merely directory.® 

They must be drawn by the proper officer,‘ and all conditions 
precedent must be strictly complied with.’ When required by 
law to issue a warrant such officer has no discretion ; his act is 
merely ministerial.£ Thus, where the county supervisors have 


1 Mayor of Nashville v. Ray, 19 8’ Burton v. Harvey Co. Sav. Bank, 
Wall. 468; 1 Dill. on Mun. Corp., sec. 28 Kas. 890; Young v. Camden Co., 19 
485. Mo. 309. 

** A warrant is an order by which the * Hubbard v. Langdon, 28 Wis. 674. 
drawer authorizes one person to paya See Grimmet v. Askew (Ark.), 25S. E. 
particular sum of money.’’ Commis- Rep. 707 (1887). 
sioners v. Carter, 2 Kas. 115. 5 Trustees v. Cherry, 8 Ohio St. 565. 

2 Webster Co. v. Taylor, 19 Iowa, 6 Campbell v. Polk Co., 3 Iowa, 467. 
117. 
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power to order the issuing of warrants the county auditor can- 
not refuse to draw a warrant when ordered to do so by the super- 
visors because there is no money in the treasury, or because the 
person in whose favor it is ordered to be drawn has committed 
a fraud upon the county.’ But it has been held otherwise where 
the warrants are void on their face.? No new indebtedness is 
created by issuing warrants when there is money in the treasury.’ 

Nature of such Instruments. — Warrants drawn by the officers 
of a municipal corporation upon its treasurer are, in legal effect, 
its promissory notes and not bills of exchange.‘ 

The nature of a bill of exchange is such as to involve two par- 
ties, while a municipal warrant is but an order of one officer of a 
corporation upon another —that is, an order by a corporation 
upon itself. It thus lacks the essential element of a bill of ex- 
change.’ It is rather the conditional payment of a debt already 
created than the creation of a new debt or the expression of a 
new promise. Nor are such instruments ‘bills of credit’’ 
within the prohibition of the constitution of the United States.’ 

But it has been held that they are of the nature of notes to the 
extent that when their execution is not denied on oath they may 
be admitted in evidence without proof of signature.® 

Negotiability. —There has been some difference of opinion 
whether, in the absence of expressed authority, the officers of a 
city, town or county have implied power to issue warrants or 
orders with all the incidents and qualities of negotiable paper, 


1 Babcock v. Goodrich, 47 Cal. 488. 

2 Merkel v. Berks Co., 81 Pa. St. 
505. 

8 Dively v.Cedar Falls, 27 Iowa, 227. 

* Clark v. City of Des Moines, 19 
Iowa, 199. See Steel Co. v. Davis 
Co., 2 G. Greene (Ia.), 469. 

5 Miller v. Thompson, 3 Man. & Gr. 
576; Fairchild v. Ogdensburg, etc., R. 


v. Covington Twp., 19 Pa. St. (7 Har- 
ris), 200. 

® Bayerque v. San Francisco, 1 
McAll. C. C. 175; Dana v. San Fran- 
cisco, 19 Cal. 486. See Dively v. 
Cedar Falls, 27 Iowa, 227. 

™ Mayor of Baltimore v. State, 15 
Md. 376; Smith v. New Orleans, 23 
La. An. 5. They possess none of the 


R. Co., 15 N. Y. 337; Bull v. Sims, 23 
N. Y. 570; Clark v. Poik Co., 19 Iowa, 
248. See Haey v. W. P.B. S. Co., 1 
Doug. (Mich.) 193; Dana v. San Fran- 
cisco, 19 Cal. 486; Bayerque v. San 
Francisco, 1 McAll. C. C. 175; Dyer 


elements of commercial paper, Chand- 
ler v. Bay St. Louis, 57 Miss. 327. But 
a county warrant may be forged, State 
v. Fenly, 18 Mo. 445; Ball v. State 
(Ark.), 2 S. W. Rep. 463 (Dec. 1886). 

§ Clark v. Des Moines, 19 Iowa, 199. 
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free from equities in the hands of third parties. The true rule, 
and the one supported by the weight of authority, is that such 
warrants, although negotiable in form and transferable so as to 
enable the transferee to sue on them, are not commercial paper 
so as to preclude inquiry into their legality, and thus shut off de- 
fenses which would have been available between the original 
parties.! 

It has been held, however, that if the warrants are made ex- 
pressly negotiable in form, they are negotiable.? But the better 
rule is that municipal corporations have no power to issue nego- 
tiable paper except when absolutely necessary to carry out 


powers expressly granted.® 


The solid foundation upon which this rule rests is found in the 
** familiar fact that the corporate conscience is ever inferior to 


1 1 Dill. on Mun. Corp., sec. 406; 1 
Randolph on Commercial Paper, sec. 
337; 1 Dan. on Neg. Inst. 393; 
Mayor v. Ray, 19 Wall. 478; Ouachita 
v. Wolcott, 103 U. S. 559; Supervisors 
v. United States, 18 Wall. 71; Emery 
v. Mariaville, 56 Me. 315; Sturtevant 
v. Liberty, 46 Me. 457; Shirk v. Pu- 
laski Co., 4 Dill. C. C. 209; United 
States v. Miller Co., 4 Dill. C. C. 233; 
Clark v. Des Moines, 19 Iowa, 199; 
Clark v. Polk Co., 19 Iowa, 248; Smith 
v. Chesire, 13 Gray, 318; Dana v. San 
Francisco, 19 Cal. 486; People v. 
County, 11 Cal. 170; Andover v. Graf- 
ton, 7 N. H. 298; East Union Twp. 
v. Rau, 86 Pa. St. 459; Steinbeck v. 
Liberty Twp., 22 Ohio St. 144; Fox 
v. Shipman, 19 Mich. 486; State v. 
Huff, 63 Mo. 288; School District v. 
Fogleman, 76 Ill. 189; Newell v. School 
Directors, 86 Ill. 514; School District 
v. Stough, 4 Neb. 357; Chandler v. 
Bay St. Louis, 57 Miss. 326; Bayerque 
wv. San Francisco, 1 McAll. C. C. 175; 
Hyde v. County of Franklin, 27 Vt. 
185; Hubbard v. Lyndon, 28 Wis. 674; 
Hackettstown v. Swackhamer, 37 N. 
J. L. 191; Goodnow v. Commissioners, 
11 Minn. 31; Inhabitants v. Weir, 9 


Ind. 224; Knapp v. Mayor, 10 Vroom, 
394; Read v. Buffalo, 67 Barb. 526; 
Fairchild v. Ogdensburg R. R. Co., 15 
N. Y. 338; Bull v. Sims, 23 N. Y. 570; 
Oatman v. Taylor, 29 N. Y. 657; Mat- 
this v. Cameron, 62 Mo. 504; Bur- 
lington R. R. v. Clay Co., 13 Neb. 367; 
People v. Johnson, 100 Ill. 537; Talty 
v. Freedman Trust Co., 1 McAr. 522; 
State v. Debuclet, 23 La. An. 267; 
Second Nat. Bank v. Lansing, 1 Mich. 
N. P. 181; Eaton v. Berlin, 49 N. H. 
219; O'Donnell v. Phila., 2 Brewst. 
481. See Dalrymple v. Whittingham, 
26 Vt. 345. United States military 
vouchers are not negotiable, Creighton 
v. Black, 2 Mont. 854; U. S. Rev. 
St., sec. 3477. Although not nego- 
tiable, a payee who has given a war- 
rant to another as collateral security, 
and lost it by fraudulent conversion 
cannot recover it in replevin without 
payment of full amount paid for it by 
the bona fide holder. Talty v. Freed- 
man’s Trust Co., 1 McAr. 522. 

2 Kelly v. Mayor, 4 Hill, 265; Craw- 
ford Co. v. Wilson, 7 Ark. 214. 

5 Police Jury v. Britton, 15 Wall. 
566; Clark v. Des Moines, 19 Iowa, 199. 
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the individual conscience; that a body of men will commit, as a 
joint act, that which every individual of them would shrink from 
did he feel personally responsible.’ ! 

Much of the apparent conflict as to the negotiability of muni- 
cipal warrants has been due to the peculiar statutory powers of 
the particular corporation. But the general rule as stated is 
sound and its enforcement necessary to prevent fraud and to 
protect municipalities from being robbed by their own officers. 
In an important case,’ Mr. Justice Miller said: ‘* The power to 
issue such obligations and thus irretrievably to entail upon 
counties, parishes and townships a burden for which perhaps 
they have received no just consideration, opens the doors to 
immense frauds on the part of petty officials and scheming spec- 
ulators. It seems to us to be a question quite distinct from that 
of incurring indebtedness for improvements actually authorized 
and undertaken, the justness and validity of which may always 
be inquired into. It is a power which ought not to be implied 
from the mere authority to make such improvements. It is one 
thing tor county or parish trustees to have the power to incur 
obligations for work actually done, in behalf of the county or 
parish, and to give proper vouchers therefor, and a totally 
different thing to have the power of issuing unimpeachable paper 
obligations which may be multiplied to an indefinite extent. * * * 
It would be an anomaly justly to be deprecated for all our 
limited territorial boards, charged with certain objects of neces- 
sary local administration, to become the fountains of commercial 
issue, capable of floating about in the financial whirlpools of our 
great cities.’’ 


1 Herbert Spencer, Essays, 
VII., page 261, Am. ed. 1865. 

2 Police Jury v. Britton, 15 Wall. 
566. 

8 Warrants are generally held not 
negotiable. Camp v. Knox Co., 8 
Lea (Tenn.), 199. So held where a 
county auditor drew on the treasurer, 
People v. Gray, 23 Cal. 125; where a 
selectman of a town drew an order on 
the treasurer payable to bearer, Smitb 
v. Chesire, 13 Gray, 318; where the 


No. 


county judge drew a warrant on the 
treasurer, Hyde v. Franklin Co., 27 Vt. 
185; where the auditor of a city drew 
& warrant on the treasurer, which on ' 
its face purported to be for a certain 
sum ‘as ordered by the board of su- 
pervisors,’’ Dana v. San Francisco, 
19 Cal. 486; where a supervisor of a 
county drew on the treasurer, Che- 
mung Canal Bank v. Supervisors, 5 
Denio, 517; where the clerk of the 
board of education drew on the treas- 
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Liability of Indorser. — While municipal warrants are not 
properly negotiable instruments when unconditionally payable to 
a person named, or bearer, or order, they so far have the charac 
teristics of negotiable paper as to render parties who indorse 


them liable as indorsers.! 


Of course, where a warrant is held to be a negotiable instru- 
ment, like an ordinary bill of exchange, the liability of an 
indorser is the same as on a bill of exchange.” 

It has been said that where a warrant is regarded as a mere 
voucher, the transferee is not an ‘* indorser,’’ in the commercial 
sense of the word and not liable as such, but that in case the war- 
rant was not valid according to its purport, he would be liable to 


return the consideration.® 


Interest on Warrants. — Interest on municipal indebtedness is 
governed generally by the same rules as interest on private in- 
debtedness.* But the creditor of a municipality or a public cor- 
poration must seek his debtor and demand his interest when due. 
In the absence of any express provision to the contrary it seems 
that the holder of a municipal warrant or order cannot recover 


urer, Steinbeck v. Treasurer, 22 Ohio 
St. 144; see State v. Huff, 63 Mo. 288; 
where the director of a school district 
drew upon the township treasurer, 
School Directors v. Fogleman, 76 Ill. 
189; where the mayor and recorder of 
a city drew a warrant on the treasurer 
payable to “A. H. W. or bearer, out 
of any moneys in the general fund not 
otherwise appropriated,”’ Clark v. Des 
Moines, 19 Iowa, 199. 

But a number of cases have held 
warrants negotiable. Thus, where the 
charter of the city of B. required a 
warrant of the common council on the 
treasurer for drawing money, a draft 
running: ‘‘ Pay A. L., or order, $1,500 
for award No. 7, and charge to Bed- 
ford Road assessment,’ duly signed, 
was held to be a negotiable bill of ex- 
change, Kelly v. Mayor, etc., 4 Hill, 265. 
Independent of any statutory provi- 
sion, a corporation may issue negotia- 


ble paper for a debt contracted 
in the course of its proper business. 
Moss v. Oakley, 2 Hill, 265. So an 
order payable to A. B., or order, ac- 
cording to the statutory form was held 
negotiable. Crawford v. Wilson, 7 
Ark. 219. See this case explained in 
Wall v. Monroe Co., 103 U. S. 74. 
Parish warrants have been held nego- 
tiable, Guilfort v. Parish of Ascension, 
28 La. Ann. 413. Also county warrants 
in Illinois, Garvin v. Wiswell, 83 Ill. 
215. See Craig v. Richmond District, 
1 Phila, 33. 

1 Hodges v. Shuler, 22 N. Y. 114; 
Fairchild v. Ogdensburg,15 N. Y. 337; 
Bull v. Sims, 23 N. Y. 570; Campbell 
v. Polk Co., 3 Iowa, 467. 

? Bull v. Sims, 23 N. Y. 571. 

3 Keller v. Hicks, 22 Cal. 460, affirm- 
ing Dana v. San Francisco, 19 Cal. 
486. 

4 Langdon v. Castleton, 30 Vt. 285. 
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interest thereon after demand and non-payment for want of funds.* 
This was the common-law rule. But some authorities which hold 
such instruments to be negotiable paper allow interest after dis- 
honor.?, Where an ordinance provides for interest on certain 
warrants the liability of the city is not affected by the repeal of 
the law.’ But the general rule is that if the holder retains the 
warrant after a refusal to pay ‘* he shows an intention to take the 
chances of funds coming into the treasury and to accept what 
alone the treasurer can pay, and that is the face of the orders. 
Where he sues upon the orders the same result follows. He 
claims in court what the treasurer would have paid on the orders, 
that is, the principal without interest.’’ ¢ 

In Tennessee it is held that interest may be allowed as dam- 
ages, although the warrants are neither negotiable nor interest 
bearing.’ Coupons on warrants have been held to draw interest.® 
But in Illinois it is held that interest on coupons cannot be re- 
covered in the absence of a special agreement to that effeet. 
The court say: ‘*‘ Whatever power these corporations possess to 
contract for the payment of interest, in the absence of any ex- 
press legislation on the subject, we are of the opinion that their 
indebtedness, in the absence of such agreement, does not bear 
interest.’? If such instruments could in any event draw interest 
without an express agreement, it could only be after a proper 
demand of payment. Until a demand is made, such a body is 


1 Camp v. Knox, 3 Lea (Tenn.), 199; 
Hall v. Jackson Co., 95 Lil. 353. The 
fact that the county board ordered a 


lative Fund Act (Ney. St. 1869), see 
State v. Parkinson, 5 Nev. 15. 
Rogers v. Lee Co., 1 Dill. C.C. 


certain warrant issued with the inter- 
est clause cannot be shown by parol 
evidence. Hall v. Jackson, 95 Ill. 353. 

2 Commissioners v. Keller, 2 Kas. 
518. 

3’ Scranton v. Hyde Park Gas Co., 
102 Pa. St. 382. 

4 Dyer v. Covington Twp., 19 Pa. 
St. (7 Harris) 200; Allison v. Juniata 
Co., 50 Pa. St. 351; Com. v. Phila. Co., 
4S. &R. 126. 

5 Gibson Co. v. Raus, 11 Lea 
(Tenn.), 20, As to effect of interest 
clause on warrant issued under Legis- 


529. See Railroad Co. v. Evansville, 
15 Ind. 395; Prugn v. Milwaukee, 18 
Wis. 386; Hollingsworth v. Detroit, 3 
McLean C. C. 472. Where interest is 
allowed on warrants, it will not begin 
to run until presentment. State v. 
Trustees, 61 Mo. 155; Skinuer v. Platt 
Co., 22 Mo, 437. 

7 South Park Com. v. Dunlevy, 91 
Ill. 49; People v. Solomon, 51 Ill. 52; 
Pekin v. Reynolds, 31 Ill. 529; Chicago 
v. People, 56 Ill. 327; Chicago v. All- 
cock, 86 Ill. 384; Cook v. South Park, 
61 Ill, 115. 
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not in default. They are not like individuals, bound to seek 
their creditors to make payment of their indebtedness.’ * 

In Missouri a statute providing generally that creditors should 
receive six per cent per annum was held to apply to all debtors, 
counties as well as individuals.? 

A city cannot stop the interest on its warrants by advertising 
in a newspaper that after a certain date interest will cease on such 
as are not presented for payment. It cannot set up in bar of an 
action for a debt due from it that it was at once willing and able 
to pay 

Payable out of a Particular Fund. — A warrant in payment 
of a claim which, by law, is made payable out of a particular or 
special fund, should be drawn on that fund. If made payable 
out of the treasury generally it creates no valid claim against the 
corporation. 

But the distinction between warrants payable out of a partic- 
ular fund and those made chargeable to a certain account, must 
be observed, as the latter evidence a general corporate indebt- 
edness.® 

A warrant containing the words, ‘‘ charge the same to the 
account of Union Avenue,’’ is payable out of a particular fund 
and is not a claim against the corporation. ‘* These warrants,”’ 
said Bronson, C. J.,** were sealed instruments and cannot, there- 
fore, be deemed bills of exchange; and besides, they are not 
payable generally, but only out of a particular fund, which 
never had any existence. They contain no words of contract; 
and I cannot see how it is possible to maintain debt, or any 
other action upon them.’’ ® 


1 Pekin v. Reynolds, 31 Ill. 529; Commissioners v. Mason, 9 Ind. 97; 


People v. Tazewell, 22 Ill. 147. Bayerque v. San Francisco, 1 McaAll. 
2 State v. Trustees, 61 Mo. 155. C. C. 175; Bull v. Sims, 23 N.Y. 570; 
* Read v. Buffalo, 74 N. Y. 436. See Montague v. Horan, 12 Wis. 568. 

Hummell v. Brown, 24 Pa. St. 311. 6 Lake v. Trustees, etc.,4 Denio,520; 


* County Com. v. Cox, 6 Ind.403; distinguished from Kelly v. Mayor, 4 
Campbell v. Polk Co., 3 Iowa, 467; Hill. 268. See McCullough v. Mayor, 
Boro v. Phillips Co., 4 Dill. 216,223; 23 Wend. 458; Argenti v. San Fran- 
Campbell v. Polk Co. Court, 76 Mo. 57. cisco, 16 Cal. 255; Kingsbury v. Pettis 

* Clark v. Des Moines, 19 Iowa, Co., 48 Mo. 207; Steele v. Davis 
199; Pease v. Cornish, 19 Me. 191; Co., 2 Iowa, 469; Martin v. San Fran- 
Campbell v. Polk Co., 3 Lowa, 467; cisco, 16 Cal. 285. 
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But a warrant which provides that the sum therein named shall 
be paid ** out of any money not otherwise appropriated ’’ is pay- 
able unconditionally. Such words are to be interpreted as 
meaning that it shall not be paid out of any of the particular 
funds, such as the school fund or road fund.’ 

The clause, ** it being for the appropriate part of the surplus 
revenue fund,’’ in a warrant designates the purpose, the consid- 
eration, or source of reimbursement and not the particular fund 
from which it is payable.? 

The holder of a warrant payable out of the ‘* road and canal 
fund ’’ must look to that fund only for payment. Nor is the 
liability of the county on such warrant altered by the diversion of 
the fund by the county or by legislative enactment, unless it 
appears that the county actually received some portion of the 
fund which was not faithfully applied, as it should have been, to 
the payment of the warrant.* 

Creditor may Refuse to Accept Warrants. — There is no obli- 
gation resting on a creditor of a municipality to accept a warrant 
on the treasury. He may demand payment in legal currency 
and in case of refusal, immediately bring an action to recover it.* 

In California it is held that a contract payable in warrants is 
payable in money.® 

Right of Creditor to Sue on the original Debt.— By accepting a 
warrant in payment and parting with it the payee loses his right 
of action on the original debt. Such payment is a satisfaction 
of the amount as soon as the warrant is delivered and accepted.¢ 
But an unpaid warrant under ordinary circumstances is not an 
extinguishment of the original debt and the holder may abandon 
the warrant and sue on his original cause of action.’ 
Presentment.— While a creditor of a municipality is not 


1 Campbell v. Polk Co., 3 Iowa, 467; 5 Babcock v. Goodrich, 47 Cal. 488. 


overruling so far Brown v. The Board, ® Dalrymple v. Whittington, 26 Vt. 
1 Greene (Ia.), 486. 845. 
2 Pease v. Cornish, 19 Me. 191. 7 Paddock v. Simmons, 11 Barb. 117; 
8 Kingsbury v. Pettis Co.,48 Me. Dyer v. Covington Twp.,19 Pa. St. 
207. 200; Goldschmidt v. New Orleans, 


4 Benson v. Carmel, 8 Me. 112; 5 La. An. 436; Short v. New Orleans, 
Willey v. Greenfield, 30 Me. 452; State 4 La. An. 281. 
v. Pilsbury, 30 La. An. 705. 
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obliged to accept a warrant on the treasurer, and may sue on his 
original cause of action, if he does accept it he takes upon him- 
self the duty of presenting it to the proper officer for payment 
or showing facts sufficient to excuse such presentment. ‘* No 
sound reason can be given,’’ said Mellen, C. J., ** why a town 
should be subjected to the perplexities of costs of an action 
before the payee of an order will do his duty and request the 
payment. * * * Thereis an implied engagement to conform 
to established usage and present the order for payment.’’! 

The liability of the town becomes fixed immediately upon 
presentment and refusal without notice of non-payment.? The 
fact of presentment and non-payment must be shown by the 
party seeking to recover.® 

Power to Discount Warrants. —While it is not an unusual 
thing for a municipal corporation to sell its securities at a price 
below par, it cannot, in the absence of express authority,‘ 
discount its warrants so as to make them equivalent to cash, or 
issue warrants for a greater sum than is actually due the claim- 
ant. As to any such excess the warrants are void, and thé holder 
is but the equitable assignee of the payee. Any other rule 
would lead to flagrant abuses.® 

Liability on Scrip issued to Circulate Money. — It sometimes 
happens that a municipality with an eye to the beautiful and a 
laudable desire to create something which will cause the fingers 
of investors to tingle with the desire of possession, issue the evi- 
dences of its ordinary indebtedness in an elaborate form, engraved 
on note paper, with vignettes and other peculiarities ordinarily 


1 Varner v. Nobleborough, 2 Me. 
121. 

2 Varner v. Nobleborough, 2 Me. 
121; Benson v. Carmel, 8 Me. 112; 
Pease v. Cornish, 19 Me. 191; Dal- 
rymple v. Whittington, 26 Vt. 345. 
See Kelly v. Mayor, 4 Hill, 263; Lyell 
v. Supervisors, 6 McLean, C. C. 446. 

5 Central v. Wilcoxen, 8 Colo. 566; 
East Union v. Ryan, 86 Pa. St. 457. 

* People v. Mead, 24N. Y. 114. 

5 Shirk v. Pulaski Co., 4 Dill. 209; 
Goyne v. Ashley Co.,31 Ark. 552; Bauer 


v. Franklin Co, 51 Mo. 205; Foster 
v. Coleman, 10 Cal. 279; Clark v. Des 
Moines, 19 Iowa, 199. See Danville». 
Sutherlin, 20 Gratt. (Va.) 555; Lyncb- 
burg v. Norville, 20 Gratt. (Va.) 601, 
Where a municipality paid its debts in 
certificates of indebtedness, which the 
creditor sold at a discount, it was held 
not liable for the loss to the holder. 
Morgan v. Dist. of Columbia, 19 Ct. 
of Cl. 156; Looney v. Dist. of Columbia, 
19, Ct. of Cl. 230. 
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reserved for bank-notes. When this paper is issued for the pur- 
pose of paying the lawful indebtedness of the corporation it is 
valid.'. But municipal corporations are not possessed of the 
sovereign power of issuing paper intended to circulate as money, 
and if this be the purpose of such scrip, however beautiful, 
it is void.? The warrants issued to the workman in pay- 
ment of his bill for engraving such illegal scrip cannot be en- 
forced? 

While there is no liability on scrip issued to circulate as 
money,‘ a city will not be released by the mere fact that the mem- 
bers of the city council may have contemplated, at the time of 
voting, that the scrip might or would become a convenient circu- 
lating medium. Nor by the further fact that the scrip was 
actually used by individuals and the community as a circulating 
medium. The rule was never intended to reach such cases, or it 
would in times of financial trouble render illegal the warrants of 
almost every city, county and town in the land.’ Where a city 
issued illegal scrip and with it paid the bona fide creditors of the 
city, but afterwards called it in and acknowledged the indebted. 
ness by issuing therefor new and valid obligations, it was held 
liable on the new promise. On appeal to the Supreme Court of 
the United States,® Mr. Justice Hunt said that by taking up 
the illegal obligations the city in effect said, ‘* we will purge the 
transaction of its illegality. We had the authority to accept 
from you in satisfaction of amounts received by us for legitimate 
purposes the sums in question. We did so receive and expend 
for ‘legitimate purposes.’ We erred in making a payment to 
you in an objectionable form. We now pay our just and lawful 
debts by canceling the bank-notes issued by us and delivering to 
you obligations in the form of bonds to which form there is no 


! Dively v. Cedar Falls, 27 Iowa, 344; Alleghany City v. McClurkan, 14 
227. Pa. St. 81; Miller v. Lynchburg, 20 

2 Lindsey v. Rottaken, 32 Ark. 619; Gratt. 330; Smith v. New Orleans, 23 
Jones v. Little Rock, 25 Ark. 301; La. An. 5; Cheeney v. Brookfield, 60 
Merchants’ Nat. Bank v. Little Rock, Mo. 53. 
5 Dill. 299; s.c. 98 U. S. 308; Dively 5 Dively v. Cedar Falls, 21 Iowa, 
v. Cedar Falls, 21 Iowa, 565. 565. 

3 Cheeney v. Brookfield, 60 Mo. 53. ® Merchants’ Nat. Bank v. Little 
* Thomas v. Richmond, 12 Wall. Rock, 98 U.S. 308; 8s. c.5 Dill. C. C. 290. 
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legal objection.’’' So the owner of legal warrants who surren- 
ders them and accepts in lieu thereof bonds which are afterwards 
declared illegal may recover on the original warrants which he 
surrendered.’ 

Right to Prevent Issue of Illegal Warrants. — It is uncertain 
whether the issue of illegal municipal warrants may be enjoined 
at the instance of atax-payer. In Tennessee it has been allowed.® 
But in Arkansas the contrary has been held.‘ 

Lost Warrants. — Where the holder of certain scrip loses 
it by a fire the city may legally issue new scrip to take the place 
of that which was burned.° 

Actions on Warrants—1. Who ‘may sue. —As a gen- 
eral rule the holder or transferee of a municipal warrant 
may bring an action for the enforcement of the same in 
his own name. In some States the action is required 
to be brought in the name of ‘the real party in interest.’’? 
In Massachusetts a town order payable to bearer is held to bea 
chose in action which cannot be enforced iu the name of the as- 
signee. In Pennsylvania it was held that the city could pay 
warrants only to the person named therein and that the word 
‘* bearer ’’ must be struck out in considering such an instrument.® 
But ina late case it is held that when a warrant is issued in nego- 
tiable form and shows on its face that it has been audited and is 
correct, the holder may maintain an action on it in his own 
name.’ Statutory forms for the assignment of municipal war- 
rants must be strictly followed.” 


1 Sykes v. Saffery, 27 Ark. 407; 
Wright v. Hughes, 13 Ind. 109. 

2 Plattsmouth v. Fitzgerald, 10 Neb. 
401. 

8 Colburn v. Chattanooga, 17 Am. 
L. Reg. 191 (Tenn.). 

4 Jones v. Little Rock, 25 Ark. 301. 

5 Craig v. Chicot Co., 40 Ark. 233. 

® Emery v. Mariaville, 56 Me. 315; 
Sturtevant v. Liberty, 46 Me. 459; 
Crawford Co. v. Wilson, 7 Ark. 214; 
Clark v. Des Moines, 19 Iowa, 199; 
Campbell v. Polk Co., 3 lowa,467. See 
Andover v. Graften, 7 N. H. 308, over- 


ruled by Great Falls v. Farmington, 41 
N. H. 43; Gibson Co. v. Raus, 11 Lea 
(Tenn.), 20. 

7 See Dalrymple v. Whittington, 26 
Vt. 345. Compare Taft v. Pittsford, 28 
Vt. 286; Hyde v. Franklin, 27 Vt. 185. 

5 Smith v. Chesire, 13 Gray, 313. 


O'Donnell v. City, 7 Phila. 234;. 


Allison v. Juniata Co., 50 Pa. St. 353. 
1 Scranton v. Hyde Park Gas Co., 
102 Pa. St. 382. 
International Bank Franklin 
Co., 65 Mo. 105, 
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2. When Suitmay be Brought.— When a municipal warrant is 
jegally issued it is due immediately upon presentation and if not 
paid the holder may proceed to enforce it. In an Iowa case? 
Judge Dillon said: *** * * there is nothing in the charter 
which favors the notion that the liability of the city is condi- 
tional upon the existence of road funds in the treasury. For 
roud debts the city is absolutely and unconditionally liable 
as for other debts. This liability cannot be controlled or 
varied by the form in which warrants may be drawn or worded 
by the municipal officers.”” A county warrant payable 
‘‘out of any money in the treasury appropriated for county 
expenditures ’’ is «a written acknowledgment of  indebted- 
ness, and if not paid when presented may be sued on by the legal 
holder, although there is no money in the treasury.? Nor is he 
bound to request the levy of a tax to replenish the treasury be- 
fore bringing suit.* That plaintiff has not exhausted all the stat- 
utory modes for obtaining money for the treasury is no bar to 
his action.* In a case where the city charter gave the president 
and secretary of the school board authority to draw orders on the 
city treasury, payable out of the school fund, and made it the 
duty of the treasurer to pay such orders out of the school 
money in his hands, it was held that such orders were evi- 
dences of indebtedness upon which, if payment was refused 
for want of funds, an action would at once lie against 
the city. ‘*It was also contended,’ said Cole, J.,° that 
the orders drawn by the officers of the school board did not con- 
stitute any debt or create any liability against the city upon which 
an action at law could be maintained, because, it is said that the 
city is but a mere trustee of the school fund for the purpose of 
disbursement and safe keeping, and when it applies that fund in 
payment of the orders drawn by the officers of the school board, 


1 Clark v. Des Moines, 19 Iowa, 199. 

® International Bank v. Franklin 
Co., 65 Mo. 105, overruling Howell v. 
Reynolds, 51 Mo. 154; Terry v. Mil- 
waukee, 15 Wis. 543; Savage v. Su- 
pervisors,10 Wis. 44; Comrs. v. Day, 19 
Iowa, 450; Lyell v. Supervisors, 6 Mc- 
Lean C. C. 446; Paddock v. Sim- 


VOL. XXI 


mons, 11 Barb. 117; Mills Co. Nat. 
Bank v. Mills Co. (Iowa), 25 N. W. 
Rep. 884. 

8 Mills Co. Nat. Bank v. Mills Co. 
(Iowa), 25 N. W. Rep. 884 (1885). 

* Gibson Co. v. Raus, 11 Lea 
(Tenn.), 20. 

5 Terry v. Milwaukee, 15 Wis. 543- 
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its duties and liabilities in the premises cease. The holders of these 
orders, it is claimed, stand in precisely the same relation to the 
city that the holder of a check upon a bank drawn by a_ party 
having no funds in the bank, does in respect to the bank upon 
which it is drawn. It appears to us that this is an erroneous 
view. * * * The orders drawn by the officers of the school board 
areas much evidence of the indebtedness against the city as an or- 
der drawn by the mayor and clerk would be. * * * It is 
quite true that the law provides that the school fund shall be exclu- 
sively applied to the payment of the teachers’ salaries and the other 
necessaries of the public schools ; but suppose the fund is inadequate 
and insufficient to meet these expenses and discharge the orders of 
the school board, is there no remedy against the city? We have 
no doubt about the liability of the city on these school orders. 
And it is the duty of the city authorities to raise the money to 
pay them, xs much as to discharge any other just indebtedness 
against them. * * * If the city authorities neglect to ex- 
ercise this power, 01 fuil to levy and collect a revenue sufficient to 
meet the indebtedness, this is no reason why it should be relieved 
from all liability to those who have just claims against it for 
teaching in the schools. There seems to us that there can be no 
doubt about the correctness of these principles of law.’’ 

But in Nebraska it is held that 1 petition alleging the issue 
and non-payment of a county warrant without alleging that there 
is money in the treasury for its pavment, will be dismissed with- 
out prejudice. It is there said that ** whoever deals with a 
county and takes in payment of his demand a warrant of the 
character of these, no time of payment being fixed, does so under 
an implied agreement that if there be no funds in the treasury 
out of which it can be satisfied, he will wait until the money can 
be raised inthe ordinary mode of collecting such revenue.’’?! - 

Defenses to Actions on Warrants—1. In General. —The 
mere fact that an account is allowed by a county board does not 
bar a defense to a warrant issued thereon. A settlement of an 
account by a county board is not more sacred than a settlement 
between individuals.? In Mississippi all claims against a county 


1 Brewer v. Otoe Co., 1 Neb. 373. 510; School District v. Lombard, 2 
2 Commonwealth v. Keller, 6 Kas. Dill. C. C. 493; Shirk v. Pulaski Co., 
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must be audited and allowed by a county board known as the 
police board, and the county cannot be sued directly. The 
action of this board in allowing claims is final and conclusive, in 
the absence of fraud, as long as unvacated and unreversed.' 

It is always a good defense that the corporation had no author- 
ity to issue the paper or to contract the obligation upon which it 
is based.?- Thus a city may defend an action on warrants issued 
in payment for work done, on the ground that the contract was 
not let to the lowest bidder as required by law.’ Consequently 
it is generally held that in an action to recover on a municipal 
warrant it is incumbent on the party suing to show that the law 
has been strictly complied with.‘ 

The authority of the officer issuing a warrant is always open 
to exumination.® 

2. Payment and Cancellation. — When a municipal warrant 
is presented to and paid by the proper officer, it is ipso facto 
extinguished, and if reissued or again put in circulation after 
such officer has once received credit for it, it is void even in the 
hands of an innocent purchaser.6 When payment is made to 


the bearer in good faith the corporation is released from further 


liability.?. The transfer of a warrant made negotiable by stat- 
ute, divests the payee of any interest in it and discharges the 
debtor from any obligation to the payee.* The receiving of a 


4 Dill. C. C. 309; Mayor v. Ray, 19 
Wall. 468; Wall v Monroe Co., 103 U. 
S. 74. 

1 Carroll v. Board of Police, 28 Miss. 
38. 

? Soult Ste. Marie v. Van Dusen, 40 
Mich. 429; Jefferson Co. v. Arrighi, 54 
Miss. 668; Nash v. St. Paul, 11 Minn. 
174; People v. Flagg, 17 N. Y. 584; 
Brady v. New York, 20 N. Y. 812; 
Hague vt. Pailadelphia, 48 Pa. 527; 
Hess v. Pegg, 7 Nev. 23. See Super- 
visors v. Klein, 51 Mo. 807. 

8 Brady v. New York, 20 N. Y. 312. 

* East Union Township v. Ryan, 86 
Pa. St. 459. A city is not liable for 
the increased value of a warrant raised 
by the clerk after being issued. Chand- 


ler v. Bay St. Louis, 57 Miss. 326. That 
warrants are in violation of penal law 
will not alone release the city from 
liability. Block v. Cohen, 52 Ga. 621. 

5 Taft v. Pittsford, 28 Vt. 286. See 
People v. Klopke, 92 Ill. 134. 

® Chemung Bank v. Supervisors, 5 
Denio, 517. 

7 Sweet v. Carver Co.,16 Minn. 106. 
where payment was made after matur- 
ity. 

Crawford v. Wilson, 7 Ark. 214. A 
treasurer cannot be comp-lled to pay 
to any other than the original payee, 
although payable to bearer, without an 
assignment by the payee. People vo. 
Gray, 23 Cal. 125. 
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town order by the collector in payment of taxes is not in itself 
a payment of the order. There must be some further act to 
show an intention to extinguish.! 

3. Statuteof Limitations. — The statute of limitations is gen- 
erally held to be a defense to an action on a municipal warrant. 
But it does not begin to run until payment is refused.? 

4. Ultra Vires. — As a means of protection against the abuses 
incidental to municipal administration it is necessary that cities, 
towns and counties be allowed to avail themselves of the defense 
of ultra vires. Although ‘*a warrant signed by the proper offi- 
cers prima facie imports validity and a subsisting cause of ac- 
tion, it is always competent for a municipal corporation * * * 
even after the issuance of a warrant upon the treasury, to set up 
the defense of ultra vires.’’® 

And no purchaser can recover on a warrant issued ultra vires 


and known by the original holder to have been so issued.‘ 
5. Usury. —Inan action on a municipal warrant the corpora- 
tion may avail itself of the defense of usury.’ 


MINNEAPOLIS. 


1 Willey v. Greenfield, 30 Me. 452. 

2 Justices v. Orr, 12 Ga. 137; Clark 
v. Iowa City, 20 Wall. 583. See Car- 
roll v. Board of Police, 28 Miss. 38; 
De Cordova v. Galveston, 4 Texas, 470; 
Baker v. Johnston Co., 33 Iowa, 151. In 
Nebraska municipal warrants are not 
affected by the statute of limitations. 
Brewster v. Otoe Co., 1 Neb. 373. 

8 Cheeney v. Brookfield, 60 Mo. 53; 
Thomas v. Richmond, 12 Wall. 349; 
Marsh v. Fuller, 10 Wall. 776; Webster 
v. Taylor, 19 Iowa, 117; Clark v. Des 
Moines, 19 Iowa, 199; Halstead v. 


Cuarves Burke 


Mayor, 3 N. Y. 430; Boone v. Utica, 2 
Barb. 104; Commissioners v. Keller, 6 
Kas. 510; Hall v. Jackson Co., 95 Ill. 
352. See Alleghany City v. McClurkan, 
14 Pa. St. 81; Underwood v. Newport 
Lyceum, 5 B. Mon. 129, and comments 
on these cases in Cheeney v. Brookfield, 
60 Mo. 531; 1 Dill. on Mun. Corp., sec. 
457. 

* Salamanca Township v. Bank, 22 
Kas. 696. 

5 Clark v. Des Moines, 19 Lowa, 199; 
Danville v. Sutherlin, 20 Gratt. 555; 
Lynchburg v. Norville, 20 Gratt. 601. 
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NOTES. 


Tue Leeistative Terror. — The Chicago Legal News, speaking of 
the legislature of Illinois, says: —- 


‘¢The legislature of 1887 has made more changes in the laws thau any leg- 
islature for fifteen years. It will take the courts of Illinois twenty years to 
settle the law so as to place it in as good a condition as it was in January last, 
before it was tinkered by the legislature.” 


SusPexpep For Five Years. — In a recent proceeding in the Supreme 
Court of California,’ charges against Charles H. Moore, an attorney at 
law, of receiving money of a client to apply to a certain purpose, and 
of retaining the money and not applying it as agreed, were found sus- 
tained by the evidence, and the attorney was suspended from practice 
for five years. 


Interstate Commerce Reports. — Several copies of this novel pub- 
lication have come to hand. It consists of reports of the proceedings 
of the Interstate Commerce Commissioners. It is published by the 
Lawyer’s Co-operative Publishing Company, of Rochester, N. Y., at 
an annual price of $5.00, or twenty-five cents a single number. It 
promises a considerable degree of usefulness. 


LinpLey oN Partnersuie. — The profession will be glad to learn 
that Sir Nathaniel Li.dley intends to devote the long vacation this 
year to the preparation of a new edition of his work on the Law of 
Partnership. The work has been reprinted in America, with American 
notes, by Dr. Ewell, and is much used by our profession, and stands 
very high as a treatise on the law of partnerships and joint stock com- 
panies. 


EnsorninG Latin anp Greek. — In Newman v. Thompson,? the Court 
of Appeals of Kentucky holds that it is not unconstitutional to study 
Latin and Greek. Stated more strictly, the court holds that a tax laid 


1 In re Moore, 17 Pac. Rep. 885. 248. W. Rep. 341. 
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to support a public school in which Latin or Greek is or may be taught, 
provided it is taught to all the children of the State, who may desire to 
study it, is not unconstitutional. Will not ’Squire Stofer, or some other 
Dogberry, rise in his might and reverse this decision? 


JupGEs AND Free Passes. —'The Chicago Legal News says: --- 


““Ex-Chief Justice Greene, of Washington Territory, throughout his seventeen 
years’ service on the bench, always refused to accept a free pass from any trans- 
portation company. He is said to be the only official in the Territory who has 
had such scruples.”’ 


And yet the accepting of free passes by judges does not, under or- 
dinary circumstances, differ in any respect from the acceptance of bribes 
from litigants. 


Jus Naturate. —‘‘ There is a true law, a right reason, conformable 
to justice, diffused through all hearts, unchangeable, eternal, which by 
its command summons to duty, by its prohibition deters from wrong. 
Attempts to amend this law are impious; to modify it in any respect is 
wrong; to repeal it is impossible. From this law neither Senate nor 
people can relieve us. And it shall not be one law at Rome and another 
at Athens — one now, another hereafter. But the one eternal and im- 
mutable law shall sway all nations for all time, and be the common 
lord and master of all.’’ —- Cicero de Republica. 


PvuTTInG HER TALENTS TO SOME Use. — The late number of the Chi- 
cago Legal News says: — 


‘Mrs. Myra Bradwell has been in Springfield since the adjournment of the 
legislature, reading and comparing galley proofs of the laws with the original 
bills in the office of the Secretary of State. She has performed this service for 
the past eighteen years.”’ 


It should be added that Mrs. Bradwell has been he editor of the 
Legal News since its foundation, eighteen years ago. She is an educated 
lawyer, and has managed the Legal News in a very capable and success- 
ful manner. 


Coroners’ InQuests —ExciupInG THE PuBLIC FROM THE PROCEED- 
ines. —On the 6th of May, in the English House of Commons, the 
Attorney-General made a statement on a question which has frequently 
arisen in the course of investigations by coroners. He said: ‘‘ It has 
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been a subject of controversy whether a coroner’s inquest ought nec- 
essarily to be a public proceeding, but the weight of authority seems to 
be decidedly in favor of the view that a coroner has an absolute 
discretion to exclude whom he will. There is no statute regulating 
the practice on coroners’ inquests, as far as regards the presence of re- 
porters.’’ 


AssauLt AND Batrery — Parties Figntinc By AGREEMENT. In 
Barholt v. Wright,! it is ruled by the Supreme Court of Ohio, that in 
an action to recover damages for an assault and battery, the fact that 
the parties fought by agreement, is no bar to the action, though it may 
be shown in mitigation of damages. The maxim vo/enti non jit in juria, 
is not allowed to apply in such a case, on grounds of public policy — 
an agreement to commit a breach of the peace being void. Numerous 
cases are cited as sustaining the doctrine.2 In Com. v. Collberg,? it 
was held that where two persons go out to fight with their fists, by con- 
sent, and do fight with each other, each is guilty of assault, although 
there is no anger or mutual ill-will.* 


A Goop Way. —In Pennsylvania the trial judges write carefully 


prepared opinions, and these in many cases are adopted by the Supreme 
Court on appeal. It is a most excellent practice. It encourages the 
trial judges in careful work, and relieves the appellate judges of very 
considerable labor. The trial judges are of course anxious to do well 
and to deserve the approval of their judicial superiors. The practice 
strengthens the administration of justice where it most needs strength- 
ening, namely, at its very fountain head, which is the trial court. 
Some of the very best opinions in the Pennsylvania State Reports are 
written by the trial judges and adopted by the Supreme Court, these be- 
coming in fact the opinion of the latter tribunal and an exposition of 
the law of the case. It is believed that it would be a substantial im- 
provement in the administration of justice in other States, whose ap- 
pellate courts are overworked and unable to clear their dockets, if the 


117 Week. L. B., 393. 476; Fitzgerald v. Calvin, 110 Mass. 
* Mathew v. Ollerton, Comb. 218; 53. 
Bell v. Hansley 3 Jones, L. (N. C.) 5 119 Mass. 350. 
131; Stout v. Wren, 1 Hawks (N. C.), 4 Compare Champer v. State, 14 
420; Adams v. Wagoner, 33 Ind. Ohio St. 437; Darling v. Williams, 35 
531; Shay v. Thompson, 59 Wis. 540; Ohio St. 63 — which the Ohio cour: in 
Logan v. Austin, 1 Stew. (Ala.) principal case explain and distinguish. 
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trial judges should be empowered by statute to write opinions which 
should form part of the record on appeal, and which the appellate 
courts should be at liberty to adopt if approved by them. 


Proposition TO ABOLISH THE Law oF PrimoGENiruRE.— The Law 
Journal (London), commenting on the speech of Lord Halsbury, L. C., 
in the House of Lords, on his proposition to abolish the law of primo- 
geniture, says: ‘‘If younger children are to stay at home waiting the 
death of their mother, and squabbling over particles of their father’s 
land, there is no longer that inducement to seek fresh woods and pas- 
tures new, which has contributed to the British empire in the colonies.’’ 
We are glad to observe that something good, beyond the perpetuating 
of an hereditary landed aristocracy, has come out of the monstrous in- 
iquity of allowing all the land of a man to descend to one of his children 
to the exclusion of all the others. That such an iniquity is perpetuated 
in a Christian nation, even to this day, is an appalling instance of the 
amount of cant and hypocrisy which exists in that country. 


Two Rutes.—‘‘ It is said that the common law censists of 


two million rules, but slightly connected with each other. A stronger 


argument than this for the adoption of the code system could hardly be 
urged. Twenty-six States and Territories, as stated in the able paper 
by Mr. William Reynolds, of the Baltimore Bar, in the current American 
Law Review, have already adopted codes. Let the Bar Association 
give some reason for its existence by at once taking up this matter, 
and appointing a committee to prepare a code for Maryland in advance 
of the next legislature. Much of the work is done for them, in the 
New York Code, which has been substantially followed in the other 
Code States. Six months is enough for the brains at the association’s 
command to make all necessary modifications and prepare a reasonably 
perfect work for the legislature’s consideration..’— Maryland Law 
Record. 


New Cope or Virersia. — The Virginia Law Journal says: — 


* The legislature has passed the revised code and it has become a law, and © 


will go into effect February Ist, 1888. We congratulate bench and bar and peo- 
ple upon this good fortune. The Code of 1887 (if that is to be its title) will 
mark an era in the profession in Virginia, and will be a lasting monument to the 
zeal and ability of the distinguished revisors. There is only one thing con- 
nected with it of which, in after years, we may well be ashamed, and that is the 
niggardly compensation paid to the revisors for their three years of labor. 
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There has been nothing worse than this in the financial history of the State, 
from the salaries of the circuit judges up to the public debt. To return to the 
code, we will take occasion hereafter to point out the principal changes which 
have been made. They are numerous, and while not radical are, in the main, 
most wholesome, and in line with the policy and tendency of the age. As to the 
title, the act itself provides that ‘the laws embraced in the following titles, 
chapters and sections of this act shall constitute and be designated and cited as 
“The Code of Virginia.”®’ But there are now so many codes of the State that 
some further designation will of course be necessary for certainty in citation, 
and we suppose it will be known as the ‘ Code of 1887,’ the year of its passage.” 


Tue Court or Appears. —The Virginia Law Journal 
says: 


“This court has adjourned its term at Richmond and will meet at Staunton 
on June 10th. At the term just closed the court accomplished its purpose of 
calling through the docket. Weare indebted to the clerk for the following data: 
Number of cases on the docket at the beginning of the session, November 5th, 
1886, 239; number of cases ducketed during the session, 10; number of cases in 
which opinions were rendered, 176; cases sent to foot of docket, 6; cases con- 
tinued, 6; which makes the number of cases not heard, which will be carried 
over to the next docket, 12. From this showing, allowing for cases to mature 
in the interim, it is probable that the next session at this place (beginning No- 
vember Sth, 1887), will commence with less than one hundred cases on the docket, 
andif so the docket ought to be easily controlled. This is very good, but an 
‘analysis of the above figures will show that the judges have in hand, argued 
and submitted, but not decided, about sixty cases; and this is not good in any 
sense. It is difficult to understand what good purpose is subserved by calling 
and hearing cases faster than they can possibly be decided. The progress 
which is made by unloading the docket into the laps of the judges may be as 
flattering as other illusions, but it is none the less an illusion. If we may be 
allowed to coin a word, we would call it ostrichism. We are glad to say that 
President Lewis is entirely restored to health and has resumed his seat, from 
which he was absent so long.’’ 


Jupce Duer. — When Lord Coleridge was in this country in 1883, in 
his speech at the reception given him by the Bar Association of the City 
of New York, he mentioned the name of Judge Duer in language which 
leads to the conclusion that he regarded that judge as one of the dis- 
tinguished judges of America. The circumstance arrested some atten- 
tion, and some were disposed to think Lord Coleridge, being a foreigner 
and presumably not very well acquainted with our judges, had made 
an accidental slip, or else that some admirer of Judge Duer had coached 
him in respect of the qualifications of that judge. This seemed the 
more probable, as Judge Duer was not a judge of a court of appeal 
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but was one of the judges of the Superior Court of New York City. It 
nevertheless remains that his decisions are entitled to a very high rank, 
and no one who has studied them can avoid the regret that he had not 
been able to pronounce them in a higher court. In the case of Roth v. 
Colvin,' Judge Poland, in giving the opinion of the Supreme Court of 
Vermont on a question of commercial law, refers to a decision rendered 
by the Superior Court of the City of New York in 1851,? and says: 
‘* The whole subject is there most ably examined by Duer, J., and all 
the cases, both English and American, are carefully and ably reviewed. 
That court, upon the fullest consideration, both upon authority and 
reason, establish the rule as laid downin Gill v. Cubit.5 It is but just 
to say that the decisions of no tribunal in the country upon questions of 
commercial law are entitled to more consideration than those of the 
Superior Court of New York at the date of that decision.”’ 


Tue ADVANTAGE OF HAVING AN AppPeELLATe Court sit IN TWO SEC- 
tions is illustrated, according to the New Jersey Law Journal, by the 
two cases of Clark v. Mulford* and State v. Bonnel.® In the former 
case it was held that the increase of a tax assessment by a township 
committee, without notice to the land owner, was illegal, and that the 
assessment must be reduced to the valuation made by the assessor ; 
while in the latter, the Supreme Court held that a township committee 
can increase the valuations, placed by the assessor upon real estate, 
without notice to the owner. Of course, the branch of the Supreme Court 
of New Jersey which rendered the latter decision did not know of the 
decision of the other branch (affirmed on appeal) in the former case. 
The editor of the New Jersey Law Journal says: — 


“This is not quite so bad as the case in chancery we have heard of, in 
which, it is said, a bill was filed by a husband to set aside a marriage asa 
nullity for fraud, and testimony was taken before the vice-chancellor, and he 
took the papers and kept them a good while; and before he had decided the 
case the wife filed a divorce on the ground of desertion arising after the first 
bill was filed. This was undefended and proof was made of desertion for three 
years; and the chancellor made a decree dissolving the marriage for desertion. 
Afterwards the vice-chancellor made his decision on the first bill and madea 


decree for the complainant on the ground that there never had been any 
marriage.’ 


It is not quite so bad as the successive decisions of the Supreme Court 


1 32 Vt. 187. 414 Vroom, 55; s. c. affirmed in 
2 Pringle v. Phillips, 5 Sandf. 157. court of errors, 15 Vroom, 439. 
3 Barn. & Cres, 466. 59 East. Rep. 608. 


of 
ta 
Si 
N 
te 
tl 


NOTES. 599 


of Tennessee at the time when it sat in two sections, holding in four 
cases by alternation that in proceeding by motion against a defaulting 
tax collector, the statement of his accounts by the comptroller of the 
State was by force of statute prima facie evidence, and conclusive 
evidence. 


Lawyers’ Toasts. — At a dinner recently given at Delmonico’s, in 
New York, by the bar of New Jersey, upon the occasion of the return 
to the bar of the Hon. Theodore Runyon, late chancellor of New Jersev, 
the following, among other toasts, were drunk: — 


‘‘ Do as adversaries do in law, 
Strive mightily, but eat and drink as friends.’ 
— Taming of the Shrew. 
The Hon. CoRTLANDT PaRKER. Response by the Hon. THEODORE Runyon. 


Our Court of Chancery, 
“Three things are to be kept in conscience, 


Fraud, accident and things of confidence.” 
— Moore. 


Chancellor McGILL. 
Our Supreme Court, 
‘““Tene magis salvum populus velit, an populum tu, 
Servet in ambiguo, qui consulit, et tibi et urbi, 
Jupiter.” — Horace. 
The Honorable JoNATHAN Dixon. 


The Bar, 
‘‘Why might not that be the skull 


Of alawyer? Where be his quiddits now?”’ 
— Hamlet. 


JEHIAL G. SHIPMAN, Esq. 
The Lawyer of the Twentieth Century, 
‘The case is, I’ve no case at all 
And in brief, I’ve ne’er had a brief.” 


MEANING oF THE Worn ‘“‘ ImmepIATELY.’? — In Dwarris on Statutes it 
is said: ‘‘The word ‘immediately’ has not received svch a strict con- 
struction that a thing ought to be made in ipso articulo tempsis, but is 
satisfied if it be made inconvenient time.’’! In a Canadian case, constru- 
ing a statute which required magistrates to make an immediate return, 
Draper, C. J., said that the word ‘‘ immediately ’’ meant ‘* a reasonable | 
time —a time to enable them to do it conveniently.’’? Ina case in the 
English Court of Appeal it was said by Lord Cockburn, C. J.: ‘‘ We can 


1 Dwarris on Statutes, 686. 7? McLennanv. Broom, 12 Up. Can. (C. P.) 542. 
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only say that ‘ immediately’ ought to be liberally interpreted.’’! In 
one case a notice of an appeal after the lapse of seven days was held 
not to be an ‘*‘ immediate "’ notice.2 But in a recent Canadian case, 
where a statute required that notice of an election petition should be 
given ‘‘immediately ’’ in the Gazette, and the petition was filed on the 
10th of the month, and the notice was not published until the second 
Gazette which appeared thereafter, and which appeared on the 15th, it 
was held that the statute was satisfied. * 


Tse Vacant Supreme Court Chicago Evening 
Journal suggests the name of Hon. Chas. C. Bonney for the vacancy 
on the bench of the Supreme Court of the United States. The sugges- 
tion is seconded by the Chicago Legal News, which latter paper gives 
a biographical sketch of Mr. Bonney and a mention of his various 
writings and labors in the field of legal and social reform. The lan- 
guage of a Canadian paper is quoted from, which describes him as 
‘‘one of the ablest and greatest members of the American bar, enjoying 
a national reputation, and recognized as the head of the Law and 
Order movement.’’ This praise isnotoverdrawn. Mr. Bonmey is un- 
dcubtedly worthy of the high office in connection with which his name 
has been mentioned. He is a lawyer of learning, a forcible writer, an 
eloquent speaker, and a gentleman of the highest character and pur- 
poses. He would be an ornament to any judicial position in the coun- 
try. But whilst this is true, there is not the remotest probability of 
his receiving the appointment. The appointment wil) probably go to 
some Southern politician, and it is hardly necessary to add, judging 
from the manner in which such appointments have been made in the 
past, that the appointee must be a Democrat in politics of the most un- 
doubted character, which Mr. Bonney is not. Though nominally a 
Democrat, many of his ideas are as wide apart from the traditions of 
that party as day is from night. If the President has any idea of ap- 
pointing a Northern man to the vacant seat, he should transfer Thomas 
M. Cooley to it from the Interstate Commerce Commission. Cooley is a 
great lawyer, and ought to be on that court, and noton a qu«si-judicial 
board. But the appointment ought, for obvious reasons, to go to 
Louisiana, and it might fall to Thomas J. Semmes, President of the 
American Bar Association, if he were only a politician. 


? Griffith v. Taylor, 2 C. P. Div. 194. 8 Re Cartier Election, 4 Manitoba 
2 Rex v. Justices, 5 D. & R. 588. Law Reports, 317. 
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Tue Junist.— Several copies of a new legal publication bearing the 
above name have come to hand. It is published in London,' and is 
edited by Richard M. Stephenson, Esq., LL. B. Its contents are in- 
teresting, notwithstanding it commits the error of attributing the dis- 
covery of our friend’s patent ink, which fades out quickly, to the 
Kansas Law Journal. It has stirred up opposition by proposing to 
abolish the antiquated and untenable rule which requires proof of 
scienter in order to charge the owner of a dog with liability for damages 
to one who is bitten by it. There is not a particle of either sense or 
justice in this rule. Dogs are liable to bite, and therefore the rule 
should be that aman who keeps a dog and does not keep him restrained 
is bound to know whether he is vicious or not, and that, asin many other 
cases, negligent ignorance creates the same liability as actual knowledge, 
This branch of dog law, as well as distress for rent, snd other rules 
of the ancient common law which could be mentioned, had its founda- 
tion in the complacency of judges toward the aristocracy. Gentlemen 
were in the habit of keeping dogs, and a good many of them, and the 
dogs were in the habit of worrying and biting the common people; and 
the judges established the rule out of complacency to the gentlemen, 
and in disregard of the rights of the common people. During our 
civil war, at the time of the Trent affair, the English government sent 
an expeditionary force of troops to Canada. A portion of those troops 
were stationed at Hamilton, in Canada West. Some of the officers 
kept hounds, and these at night kept up such an infernal noise that 
the inhabitants were driven to apply for an injunction in the Court of 
Chancery. 

We also notice that a correspondent of the Jurist expresses a view 
that the standing of the English bench is deteriorating, and especially 
that the House of Lords, as at present constituted, is a rather weak 
tribunal for revising the judgments of the Courtof Appeal. While the 
learned editor does not concur with the correspondent in his view that 
the English bench is declining, he agrees with him that judicial 
salaries ought to be increased. As judicial salaries in England are at 
least five times as great as the average of such salaries in America, 
this proposition to increase the salaries of the English judges, because 
first-class lawyers cannot be induced to quit the more lucrative practice 
and accept seats on the bench, is deserving of attention in this country. 

The Jurist contains interesting and useful matter, contributed by 
learned persons, and we are glad that such a publication has come into 
existence. 


1 Alexander & Shepheard, 21 & 22 Furnival St. London, E. C. 
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Prorerty AND Lanp. — Lord Bramwell has created quite a stir among 
the English lawyers by a publication in the Times, in which he contra- 
dicts with vigor the existing notion that by the law of England the 
absolute or ultimate ownership of land resides in the crown. 


IN Hapeas Corpus Cases. —The Law Journal (London) 
says: — 


«The surprise of Coleridze at the possibility of an appeal in a case of habeas 
corpus shows how shallow is the root of new growths in courts of law. There 
has been an appeal several times resorted to in habeas corpus for nearly twelve 
years; and under the old system there were practically two appeals, because the 
Queen’s Bench, the Common Pleas, and Exchequer could be moved in succes- 
sion. The objection to the present system in regard toappeals in habeas corpus 
is not that they exist, but that they do not extend to crimiual matters.”’ 


A Rerextne Prince ry Court. The Law Journal (London) says: — 


*“On June 24, His Highness the Prince Regent of Bavaria paid a visit to the 
Royal Courts of Justice. The distinguished visitor, among other places, was 
taken into the Lord Chief Justice’s Court, and sat on the bench beside Lord 
Coleridge. He also visited Appeal Court I., where he was received &b the bench 
by the Master of the Rolls, Lord Esher. The Prince Regent, it is understood, 
contemplates erecting new Law Courts iu Munich shortly, and His Highness 
evinced the greatest interest in his inspection of the various courts and the 
mode of conducting business in them, which was explained to him.”’ 


Justtee Honors ror Lawyers. —The Law Journal (London) pub- 
lishes a long list of lawyers who are to receive ‘‘ Jubilee Honors’’ in 
the form of patents of peerage, honors of knighthood, etc. Several 
are to be appointed Companions of the Bath, which we judge to be an 
appropriate honor for warm weather. Two of them are to be appointed 
Commanders of the Bath. We cannot understand what a bath wants 
of a commander, nor can we understand why, if baths are to have com- 
manders, gentlemen should be selected when unemployed ladies are so 
plentiful. Why not follow the example of Stockholm, and reserve 
such occupations for the fair sex? 


Bestow1nG A Gratuity upon a JupGe. —‘* We do not know how far 
to believe the following story, but, if it be true, it certainly cannot be con- 
sidered such a successful decision as the precedent on which it was 
founded: A Georgia magistrate was perplexed by the conflicting 
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claims of two negro women for a baby, each contending that she was 
the mother of it. The judge remembered Solomon, and drawing a 
bowie knife from his boot, declared that he would give half to each. 
The women were shocked, but had no doubt of the authority and pur- 
pose of the judge to make the proposed compromise. ‘‘ Don’t do that, 
boss, they both screamed in unison, you can keep it yourself.’”’ Whag 
the Georgia magistrate did after this generous offer the Jrish Law 


Times (where the case is reported) does not say.’’ —The Jurist (Lon- 
don.) 


TriaL By Jury—- Driviston or The Maryland Law 
Record thus discourses : — 


“We believe that trial by jury has survived, and will continue to survive, be- 
cause it serves to divide responsibility. Twelve men are willing collectively to 
dispose of the life or property of a fellow-citizen, where a single man would 
decline the task. In a free community, and with an elective judiciary, this con- 
sideration must obviously be of far greater weight than under a de-potic gov- 
ernment. Our interdependence on each other is so complete, and the capacity 
of one of us to injure another so great, that the full weight of ill-will brought 
down by a decision felt to be unjust is more than any single man is prepared 
to carry. Hence the jury, with all its absurdities, its inconsistencies and its 
rank injustice, is a devic: with which we are n-ver likely t» disp-nse.”’ 


ABOLISHING PrimoGenttuRE.—On July 7th the British House of 
Lords passed by a wajority of eleven, a bill abolishing primogeniture 
in cases of intestacy. Unless otherwise specified by will, property will 
henceforth be divided equally among the heirs of an English landholder, 
as in this country. This is a great step in advance. It enables land- 
holders to do justice among their children, if they will. Thus are the 
barriers of feudal and aristocratic misrule crumbling in England. The 
London Times has recently made this pertinent remark: ‘‘ The lords 
must endure the mending of the Conservatives if they would escape the 
ending of the Radicals.’’ They will endure the one and not escape the 
other. The handwriting for them is on the wall. They have had their 
day and must go. 


Getting Rip or tHe Lay Jupces. The New Jersey Law Journal 
thus speaks of a recent statute of that State, which constitutes one 
further step in the direction of getting rid of the lay judges, whose 
existence has so long disfigured the jurisprudence of New Jersey : — 


‘* By an act of April 4, it is provided that those county courts that have what 
the legislature calls a ‘law judge,’ may be held by this judge with only one 
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other judge. This is one more step towards the abotition of the lay judge. Their 
number used to be indefinite. The constitution limited it to five some forty 
years ago. The statutes for several years have made two sufficient, and now 
the court may be held with only one. This one serves a useful purpose, and we 
think it is well that the attempt made this year to get rid of the lay element 
altogether was not successful. There are many matters of admin‘stration and 
discretion in the business of this court in which the help and advice of the lay 
judge is valuable, and there is no danger that one layman will overrule the 
opinion of his more learned associate in matters of law.”’ 


Memorrat Day.— The Chicago Bar Association have a semi-annual 
memorial meeting, upon which eulogies are pronounced upon the char- 
acters of deceased members. 


How to Empecoy tae Vacation. —The Albany Law Journal ends 1 
long and interesting editorial on this subject with the following modest 
suggestion, in which we concur :—— 


** Our readers can have their Albany Law Journal forwarded to them, and 
we know two great judges who read it as soon as it comes, before everything 
else. We only wish we could make it as interesting as a. novel. We try hard 
at all events.” 


Noumper or Appears. — Lord Esher had an opportunity in court re- 
cently to rebut the common idea that appeals were taken almost as a 
matter of course from court to court. The masters in chancery, his 
lordship said, make about thirty-five thousand orders in a year. Of 
these two thousand reach the judge, two hundred and fifty the Divis- 
ional Court; seventy-five the Court of Appeal; and last year only 
one went to the House of Lords. There is nothing unreasonable in 
this. — Montreal Legal News. 


Hatr-Houiays. — The legislature of New York has lately passed a 
law annexing Saturday afternoon to Sunday, so to speak, making it a 
half-holiday and a non-juridical day in respect of the maturing of com- 
mercial paper and work in the public offices in the State. It has lately 
been construed by Judge Dykman, of one of the courts of New York 
City, as not applying to the courts of justice. The learned judge pro- 
ceeded upon the ground that the judicial courts were not named in the 
act, and that it was important, on grounds of public policy, to keep 
them open for the relief of suitors. His decision has, we are informed 
by the Daily Register, met with general approval. 
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Tae American Jury AND THE ATHENIAN Areorpacus. —The Daily 
Register (New York) referring to the difficulty of getting a jury for 
the trial of Sharp, the railway president who bribed the aldermen, 
says: 


‘A curious contrast this sifting for a jury shows to the ancient methods of 
justice. In classic Athens instead of examining about two thousand men to 
select twelve unprejudiced jurors, the two thousand with as many more as could 
get within hearing, would have decided the cause by popular vote in what we 
call town meeting. Severe as is the strain which a cause of great public in- 
terest puts upon our system, the system itself is shown, when administered by 
firm and capable hands, to be equal to the task.” 


LeGat Prinxcieces Lost 1x a Maze or Cases. — In pronouncing the 
eulogy upon the character of the late Judge Mercur, of Pennsylvania, 
Judge Arnold, of that State, says: — 


“The day of great jurists has gone, I fear, until a change shall come, which 
sweeping away the volumes of mere cases, will make a place for law-givers 
instead of law-recorders. Until a new system is established, the opportunity 
for developing great judges will not present itself. Legal principles are in- 
danger of being lost in the maze of cases, which, seeming to apply those prin- 
ciples, often strain aud sometimes disregard them. Take the present condition 
of affairs and contemplate its effect. The Supreme Court of this State dis- 
poses of eight hundred cases a year. So vast a volume of work, necessarily, 
deprives the court, not only of the opportunity to hear them fully, but also of 
the time to give them that amount of thought and study, which is necessary to 
properly consider and decide them. Constant, unchanging listening for months 
leaves too little time for study, for thought, and for mingling among men to- 
learn their customs and habits, and their wants. If in this condition of affairs,, 
a judge can endure the labors of office, preserve his health, and merit the: 
esteem of his fellow-citizens, he is entitled to be called a good judge. Such 
a man was Ulysses Mercur, Chief Justice of this Commonwealth.” 


JupGe anp Eprror. — Judge Spencer, of the District Court of the 
Territory of Dakota, has issued a citation against the proprietors of 
a newspaper published in Huron in that territory, called the Daily 
Huronite, to show cause why they should not be punished for contempt. 
It seems that the paper has been making a series of assaults upon the 
judge, on account of his being a so-called ‘‘carpet-bagger,’’ that 
is, appointed by the President while not being a resident of the terri- 
tory, and on account of certain rulings which he has made as a judge. 
On June 17, the District Court, Judge Spencer presiding, was in ses- 
sion at Huron. After hearing testimony in the case of the territory 
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against Harkness, for forgery, Judge Spencer ordered the Jury to 
bring in a verdict of acquittal. This they refused to do. On the same 
day the Huronite published an editorial with the following headings: 
‘““God bless the Jury. A Watertown Jury Defies the Carpet- 
Bagger. Now Arrest Judge Campbell.’’ On June 24th it summed up, 
in an editorial, its charges against the learned judge as follows: — 


“That he was inclined to give criminals the benefit of purely technical 
effects in indictments against them; that he threatened a jury of reputable citi- 
zens with commitment for contempt because they would not act in accordance 
with his wishes; that he was discourteous to attorneys who appeared before 
him; that he ordered the sheriff to bring before him persons indicted for viola- 
tions of the law and suddenly ordered the clerk to adjourn the court before they 
could be arraigned.”’ 


On the same day eleven members of the bar presented an affidavit to 
the court, drawing attention to these newspaper attacks and represent- 
ing the injury to the administration of justice which they were produc- 
ing, and moved for a citation against the proprietors of the paper for 
contempt, which the court, after some hesitation, granted. At the 
time of this writing the result of the matter is not known. It should be 
added, however, that since the act of Congress of 1831, which grew out 
of the impeachment of Judge Peck, who, as Judge of the United States 
Court for the District of Missouri, had conducted proceedings in his 
own court against a member of the bar for constructive contempt, there 
is no such thing in the federal tribunals as a contempt of court growing 
out of the publication of newspaper articles — at least not unless it re- 
sults in actual obstruction of the process of the court. 


Cuicaco Law Times. — We have received a number of this interest- 
ing publication. It is published quarterly at Chicago, at $2.00 per 
volume, single numbers fifty cents. Itis edited by Catherine V. Waite 
and is published by C. V. Waite & Co. It is an octavo uncut, printed 
in large open type. It bears upon its title page the motto, ‘‘ The 
machinery of the law needs mending.’’ It does not deal exclusively 
with legal subjects. The present number contains an article by Melville 
W. Fuller, on the President’s vetoes; another article by Chas. B. Wait, 
under the title ‘* Suffrage a Right of Citizenship,’’—-in which the case 
of Minor v. Happersett! is reviewed. There is also under the title ‘‘ A 
celebrated case,’’ a review of several decisions touching the litigation 
over what is known as the Philips Tract, situated about seven miles 
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south of Chicago. Among the miscellaneous matter are notes of travel 
by Judge C. B. Waite, consisting of an account of a tour to North 
Cape. Our brother did not have the happiness of seeing, from the 
summit of North Cape, the midnight sun shining on the Polar Sea as 
King Oscar ana we did; but he has nevertheless written a very pleasing 
account of a voyage which the traveler who once takes it will never for- 
get. This number contains an etched portrait of John Jay, first Chief 
Justice of the United States, representing him as a somewhat somber 
and sorrowful individual. The publishing of his portrait in a modern 
legal periodical does him too much honor. Whatever may be said of 
his character as a statesman, he has left behind him very few memorials 
exhibiting ability as a judge. We ought not to close this notice with- 
out referring to the fact that there are now two legal periodicals in 


Chicago edited by ladies, a pointed illustration of the fact that the 
world moves. 


Bicycre Law. — The bicycle has been obliged to appeal to the consti- 
tution for protection, and, itis sad to think, without success. In State 
v. Yopp,! the Supreme Court of North Carolina held that chapter 14, of 
the private acts of North Carolina, 1885, forbidding every person to 
use upon a certain turnpike road a bicycle, * * * without the ex- 
press permission of the superintendent of said road,’’ etc., does not de- 
prive the owners of bicycles of the use of their property ‘‘ without due 
process of law,’’ in violation of the fifteenth amendment of the consti- 
tution of the United States, but merely regulates such use on a particu- 
lar road, at a particular time, when it would otherwise be dangerous to 
others lawfully using said road, and makes said superintendent agent of 
the law, with discretionary powers to be lawfully and impartially exer- 
cised ; and hence it is a valid exercise of the police power of the State. 

In giving the opinion of the court, Merrimon, J., said: — 


“The evidence tended strongly to show that the use of the bicycle on the 
road materially interfered with the exercise of the rights and safety of others in 
the lawful use of their carriages and horses in passing over the road. In re- 
peated instances the horses became frightened at them, and carriages were 
thrown into ditches along the side of the road. It was not uncommon for horses 
to become frightened at them, and become unruly, if the evidence is to be 
believed. The statute did not deprive the defendant of the use of his property. 
He might have gone another way. He might have gone at an opportune time, 
with the express permission of the superintendent of the road. In any case he 
had no right to go, using his bicycle, at the peril of other people, he giving rise to 
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such peril. The statute did not, therefore, in any just sense, destroy his property, 
as contended, or deprive him of the proper and reasonable use of it, nor was 
such its purpose. Its purpose was lawful, and, in our judgment, it does not 
provide an unreasonable police regulation; certainly not one so unreasonable as 
to warrant us in declaring it void. Such statutes are valid, unless the pur- 
pose or necessary effect is not to regulate the use of property, but. 
to destroy it. As we have said, it is the province of the legislature to 
decide upon the wisdom and expediency of such regulations and restraints, 
and the courts cannot declare them void, or interfere with their opera- 
tion, unless they ,are so manifestly unjust and unreasonable as to destroy the 
lawful use of property; and hence are not within the proper exercise of the po- 
lice power of the government. Courts cannot regulate the exercise of this power; 
they can only declare the invalidity of statutes that transcend its limits. The 
exercise of this power does not extend to the destruction of property under 
the form of regulating the use of it, unless in cases where the property or the 
use of it, constitute a nuisance. In such cases, if the owner of the property 
suffers injury, it is such as happens in the illegal use of it, or because the prop- 
erty itself, in its nature or application, is unlawful, and it is damnum absque in- 
juria. No man has a right to use his property so as to produce a nuisance, or 
to have property which is a nuisance where it may be situated. It is further 
objected that the statute leaves it to the arbitrary discretion of the superintend- 
ent of the road named to allow or disallow persons to use ‘‘a bicycle or tricycle 
or other non-horse vehicle,’’ on it. This is a misapprehension of the true im- 
port of the provision cited. The discretion vested in the superintendent is not. 
arbitrary. He is made the agent of the law, as well as superintendent, and he 
is bound to exercise the discretion vested in him, honestly, fairly, reasona- 
bly, and without prejudice or partiality, for the just purpose of effectuating 
the intention of the statute. If there be times or seasons or occasions when 
persons wish to use bicycles or other like vehicles, embraced by the prohibitury 
clause of the statute in question, it is his plain duty to allow them to do so at. 
such times. The authority is not his. He issimply made the agent of the law 
for a lawful purpose, and he is amenable, as such, for any prostitution of the 
power so vested in him. And the creation of the discretion implies that there 
may be occasions or times or seasons when bicycles may be used on the road. 
It not infrequently happens that statutes require particular things to be done, 
or net to be done, that must be made to depend upon the judgment and discre- 
tion of a designated agent or commissioner or officer, and the discretion in 
such cases is not arbitrary; it is lawful and must be lawfully exercised.” 


Tue Unirep States Supreme Court. — The Montreal Legal News 
and its Chicago contemporary of the same name seem to have been 
fretting themselves unnecessarily over the practice of the Supreme 
Court of the United States in adjourning from May until October. The 
foreigner can be excused on the ground of ignorance for making the 
criticism, though it does seem that it would be better for a foreigner 
not to venture upon such a subject at all; but the editor of the 
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domestic publication ought to and does know better. Judges of the 
Supreme Court of the United States work extremely hard during the 
seven months in which the court isin session, and their labor is exerted 
upon questions of the very largest importance. It is the only judicial 
court in the world which possesses the power to declare an act of the 
legislature of a sovereign State absolutely void; for, though the State 
Supreme Courts possess this power in respect of their own legisla- 
tures, the State legislatures can scarcely be regarded as the legisla- 
tures of sovereign States. A bench of judges dealing with questions of 
such magnitude should not be overworked, and its members should 
have an ample period of rest each year, in order that during their period 
of active labor their minds may have the strength necessary for the dis- 
charge of the enormous tasks committed to them. But judges of the 
Supreme Court of the United States do not rest during the five months, 
within which the court stands adjourned. Each of them is the ‘‘ circuit 
justice ’’ of a circuit larger than the island of Great Britain, and each of 
them is required to do duty as a judge at nisi prius within this circuit 
and to sit as such a judge at the place of holding each court in his cir- 
cuit, at least as often as once in two years. In point of fact, most 
of the judges of the Supreme Court of the United States, upon the 
adjournment of the court in May, go immediately to their respective 
circuits and there preside in cases of special importance reserved for 
their coming, doing circuit duty until the commencement of the extreme 
heat of summer; and many of them, after a short rest during the dog- 
day periods, resume circuit duty for a month before the meeting of the 
Supreme Court in October. A comparison between the length of their 
vacation and that of Cabinet officers is entirely unfair. The duties are 
by no meansthe same. The duties of a Cabinet officer are such that he 
must be at all times substantially at his post. Members of Congress 
enjoy much longer vacations than the judges of the Supreme Court of 
the United States and do little while Congress is in session, and the 
matter does not seem to have been the subject of public complaint. If 
the nature of the business of the executive department of the govern- 
ment were such as to allow the President and his Cabinet along vacation 
in the summer, it would redound to the good of the public service. 
We have no doubt that some of the mistakes which the present capable 
and honest incumbent of the executive office has made are directly 
traceable to the overwork which is incident to a conscientious attempt to 
discharge all the exacting duties of his great office. In fact, we half 
incline to think that if some of the editors of the legal periodicals could 
each take a three months’ vacation during the warm weather, 
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turning the important duties of their respective offices over to a sub- 
ordinate, it would result in an aggregate gain to the character of these 
publications. 


OVERRULED THEIR JupiciaL Sureriors. — Our recent suggestion * 
that Squire Stofer could find judicial employment by emigrating to 
Texas seems to have been quite unnecessary, in fact, gratuitous. The 
Texas Court of Appeals do not need the aid of Squire Stofer to enable 
them to overrule their judicial superiors. Not content with holding 
that the omission of the letter ‘‘1’’ in the word ‘‘guilty’’ is a fatal 
defect in a verdict,? while the omission to cross the ‘‘t’’ in the same 
word is not,’ that great court has now‘ overruled the decision pro- 
nounced by the Supreme Court of the United States in Robbins v. Tax- 
ing District, on the ground that it was not well decided and was in 
conflict with previous decisions of the same court. ‘* Such decisions,’” 
say the Texas court, ‘‘ no more than the decisions of State courts, are 
or should be binding upon the latter, if in themselves unwarranted as- 
sumptions of constitutional authority — innovations of Federal power, 
where such power does not and never was intended to apply and oper- 
ate — and moreover where said decisions are directly in conflict with 
well-adjudicated cases of the same court, which are not overruled, and 
which in addition to their equal authority are based upon fundamental 
and eternal principles of reason, justice and right.’’ 

Indeed, the Texas Court of Appeals seems to have been organized to 
overrule and reverse. At least, since its organization that has been 
its chief employment. During the twelve years of its existence it has 
affirmed eight hundred and eighty-two criminal cases, and reversed one 
thousand six hundred and four,—the reversals being nearly twice as 
numerous as the affirmances. In some of its later volumes the re- 
versals outnumber the affirmances three and four to one. Thus, in 
volume eleven the affirmances were twenty-five and the reversals sev- 
enty-three; in volume twelve the affirmances were twenty-four and the 
reversals ninety-eight; in volume thirteen the affirmances were twenty- 
three and the reversals eighty-six; in volume fourteen the affirmances 
were twenty-four and the reversals ninety-one; in volume sixteen the 
affirmances were twenty-four and the reversals eighty-two; in volume 
eighteen the affirmances were nineteen and the reversals eighty-seven, — 
nearly five to one. In the next volume there was an improvement, the 
reversals outnumbering the affirmances about two to one. Then in 
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volume twenty-one there was a relapse, the affirmances being twenty- | 
nine and the reversals eighty-nine. ‘There is something strongly defec- 
tive in the judicial system, or in the qualifications of the judges, where 
such results are presented. The criminal law is the simplest and best 
settled branch of the law. Texas has the advantage of a most minute 
and accurate code of criminal procedure. With such a code and with 
the settled rules of the common law behind it, and with a competent 
bar and judiciary, the affirmances in criminal appeals ought, it should 
seem, to outnumber the reversals. 


SToLeN FrroM Tureves. — A learned counselor, in the middle of an 
affecting appeal in court on a slander suit, treated his hearers to the 
following flight of genius: ‘‘ Slander, gentlemen, like a boa constrictor 
of gigantic size and immeasurable proportions, wraps the coil of its 
unwieldly body about its unfortunate victim, and heedless of the 
shrieks of agony that come from the uttermost depths of its victim’s 
soul —loud and verberating as the night-thunder that rolls in the 
heavens — it finally breaks its unlucky neck upon the iron wheel of 
public opinion, forcing him first to desperation, then to madness, and 
finally crushing him in the hideous jaws of mortal death.’’ 

Counsel (for the defense, to his wife). ‘‘ My dear, I want you to 
lock up everything that is movable in our house.’’ Wife. ‘‘ Why so?’’ 
Counsel. ‘*The thief who was acquitted this morning without a stain 
on his character, owing to my brilliant defense, is coming this after- 
noon to thank me.”’ 

Judge. ‘*Did you witness the accident?’’ Witness. ‘‘I did.’’ 
Judge. ‘‘At what distance?’’ Witness. ‘‘ Sixty-seven feet and nine 
inches.”” Judge. ‘‘How do you know so exactly?’’ Witness. 
‘* Well, I knew I should be summoned, and I prepared myself for all 
the foolish questions that I knew would be put to me in a court of 
law.’’ 

It is told that the Scotch advocate, Henry Erskine, defending a lady 
named Tickell, commenced his address by saying: ‘‘ Tickell, my client 
my lord’? —‘‘ Tickle her yourself, Harry,’’ interrupted the judge, 
‘*you are as able to doitasIam.’’ A ludicrous illustration of the 
proneness often shown by counsel to thus identify themselves with 
their clients has just been contributed in the course of hearing a breach 
of promise case at the Liverpool Assizes. The plaintiff, described as 
‘** an attractive-looking widow of about thirty-five,’’ brought an action 
against a local licensed victualler named William Henry Veevers, to 
recover damages, and was awarded £80. The plaintiff was represented 
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by Mr. Segar, who observed, in the course of his opening statement, 
‘* Our case is that for a considerable time, since the end of 1885, the 
defendant has been courting us.’’ ‘This extraordinary attribution of 
affection to the defendant elicited from Mr. Justice Wills the query — 
‘‘Are you and the solicitor, then, coming into the courtship?’’ After 
this illustration of counsel's identification with client, there is no longer 
occasion to doubt the veracity of the anecdote about the conscientious 
barrister appealing to the judge on behalf of a woman just found guilty 
of murder, in the startling words —*‘* My lord, we are on the point of 
becoming a mother.’’ — Irish Law Times. 


Tue Maxwe tt Lanp Grant Case. —In the case of the United States 
v. Maxwell Land Grant Company et al.’ the Supreme Court of the 
United States has confirmed the title of the successors of certain pat- 
entees to a tract of land lying within the State of Colorado and the 
territory of Mexico, in extent about fifty miles east and west to sixty 
miles north and south, in so far as the same lies within the State of 
Colorado. Some of the newspapers have indulged in severe animad- 
versions upon the court for this decision; and when we read their com- 
ments we cannot refrain from thinking how much better legal questions 
would be decided if the decision could only be left to the editors. The 
case, though involving great interests, was really one of extreme sim- 
plicity. When we acquired the territory within which this tract is situ- 
ated, from the Republic of Mexico, by the treaty of Guadaloupe Hidalgo, 
we acquired it subject to the obligation, arising under the law of na- 
tions, and expressed in the treaty, of recognizing whatever rights in the 
soil existed under prior grants of the country making the cession. 
Prior to this treaty the Republic of Mexico had granted the tract of land 
in controversy to two persons, Beaubien and Miranda; and in 1860 
the Congress of the United States, acting under an obligation of a very 
plain character, confirmed the grant. The proceeding which has now 
ripened to a final judgment was commenced in the name of the United 
States in the Circuit Court of the United States for the District of Col- 
orado, to annul the patent on the ground of fraud and mistake. Mr. 
Circuit Judge Brewer, before whom the cause was heard as circuit, sus- 
tained the patent,? and an appeal was prosecuted in the name of the 
United States. This decree has now been affirmed. The opinion, 
which was written by Mr. Justice Miller, isa very long one. No syn- 
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-opsis could be made of it which could equal at once in accuracy and 
brevity the following, made by the learned justice himself: — 


“It does not satisfactorily appear that the grant of Gov. Armijo, of 1841, to 
Beaubien and Miranda, since ascertained to amount to 1,714,764.94 acres, was 
of that character which, by the decree of the Mexican Cougress of 1824, was 
limited to eleven square leagues of land for each grantee. 2.It does ap- 
pear that, though the attention of Congress was turned to this question, it con- 
firmed the grant in the act of June 21, 1860, to the full extent of the boundaries 
as described in the petition of claimants. 38. In such case the courts have no 
jurisdiction to limit the grant, as the constitution, by article 4, section 3, vests 
the control of the public lands in Congress.1 4. While courts of equity have 
the power to set aside, cancel, or correct patents or other evidences of title 
obtained from the United States by fraud or mistake, and to correct, under 
proper circumstances, such mistakes, this can only be done on specific aver- 
ments of the mistake or the fraud, supported by clear and satisfactory proof. 
5. The general doctrine on this subject is that when, in a court of equity, it is 
proposed to set aside, to annul, or correct a written instrument for fraud or 
‘mistake in the execution of the instrument itself, the testimony on which this is 
done must be clear, unequivocal, and convincing, and it cannot be done upon a 
bare preponderance of evidence which leaves the issue in doubt. 6. Where 
the purpose is to annul a patent, a grant or other formal evidence of title from 
the United States, the respect due to such an instrument, the presumption that 
all the preceding steps required by law had been observed, the impertance and 
necessity of the stability of titles dependent on these official instruments, de- 
mand that the effort to set aside should be successful only when the allegations 
on which this attempt is made are clearly stated and fully proved. 7. In 
‘this case the evidence produces no convictionin the judicial mind of the mis- 
takes or frauds alleged in the bill, and the decree of the circuit court dismiss- 
ing it is affirmed.” 


It is said that the rights which are thus confirmed amount to $20,- 
000,000 in value, and that the decision will have the effect of ousting 
great numbers of settlers and ranchmen, or, what is as bad, compelling 
them to pay for their lands. If there is any hardship in this, the an- 
swer is that they settled upon the lands with full knowledge of the grant 
which has now been confirmed, with a full knowledge of the law of the 
United States of which all persons are bound to take notice, and of 
which they actually had notice. It is also said that the rights thus con- 
firmed have passed, under a mortgage or mortgages, into the hands of 
certain Dutch capitalists, who are aliens and non-residents; and the 
newspapers have drawn a spectacle of the highest judicial tribunal in 
the land confirming the rights of these aliens at the very time when Con- 
gress passes a law prohibiting aliens from purchasing land belonging 
to the public domain. ’Tis pity that such a state of things should 


1 Tameling v. United States Freehold Co., 93 U. S. 644. 
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come about, and if the newspapers had had the matter in hand no doubt 
they would have prevented it. But, under the constitution of the United 


States, the acts of Congress cannot operate to impair the obligation of 


previously existing contracts, nor is Congress in the habit of passing 
laws intending so to operate. Our constitution and laws protect the 
rights of these Dutchmen who have been so bold as to invest large sums. 
of money on the faith of receiving such protection, —and what are the 
editors going to do about it? If the ownership of large tracts of land 
by alien persons or corporations shall prove prejudicial to our own citi- 
zens, it is probably within the power of Congress to expropriate such 


land and cause it to be resold to our own citizens, upon the payment of 


just compensation to its alien owners. But, as long as our law has 
allowed to aliens the unrestricted privilege. of becoming purciasers of 


the public lands, it is not perceived upon what notion of right or of law 
their proprietary rights can be confiscated without com pensation, even. 


to please the editors and squatters. The allowing wealthy aliens to 
become great land holders in this country is conceded to have been a 
great mistake, and if the editors had been vigilant enough before it was 
too late they might have prevented it. 


Tue TriAt or SHarp. — The conviction, in one of the State courts in 


New York City, of Sharp is a very important triumph of justice in an. 


unexpected quarter. Sharp was president of a street railway company 
which wished to obtain a new franchise from the aldermen of New York 
City, and under his advice and manipulation the company actually 
raised a corruption fund of $500,000, by the issuing of bonds, which. 
fund it disbursed in bribing the aldermen, and the business was followed 


up, though in a clumsy way, with the usual afterbirth of false entries. 


in the corporate books, and the like. Sharp was wealthy, influential, 


and nearly seventy years of age. He had been doing what many others. 


had done, and exhibited during his trial not the slightest remorse there- 
at. In fact, so thorough had his education been in the modes of Wall 
Street and Nassau Street that, though doubtless in many respects an 
honorable man, he had become, in respect of a matter of this kind, a 
moral idiot. He was truly amazed at his conviction. In that State the 
quantum of punishment is assessed by the judge, and not by the jury. 
The jury recommended him to mercy, no doubt in consideration of his 
age and physical infirmities. The judge sentenced him to undergo a 
term of imprisonment at hard labor for four years, and to pay a fine of 
$5,000. He will hardly live through the period of imprisonment. He 
has a wife and daughters, and great sympathy is justly felt for them. 


in 
th 
| ci 
| hi 
a 
hi 

D 
E 
el 
t 
fe 

e 
ti 
t! 
t 
I 


NOTES. 615- 


It should be added that it is to his credit that he did not bring them 

into court, and, for the purpose of creating sympathy in the breasts of 
the jurors, compel them to undergo the ordeal of listening to the re- 

citals of his infamy. Great credit is due District-Attorney Martine for 
his energetic and capable prosecution of this case; and it should be 

added that Judge Barrett, who presided, seems to have done credit to. 
himself by his firm and impartial rulings. 


PROPOSAL FOR A CONFERENCE ON THE SuBsect or INTERSTATE ExTRAa- 
pition. — The following circular letter dated, it will be perceived, at the- 
Executive Chamber of the State of New York, but signed by the Gov- 
ernors of several of the States, explains itself. The movement relates 
to a subject of great importance, and itis to be desired that the con- 
ference be fully attended, and that the delegates appointed, be, as the 
circular suggests, men who have given study to the subject: — 


STATE oF NEw York, EXECUTIVE CHAMBER, 
. ALBANY, July 12th, 1887. 

Srr: The desirability of a aniform system of rules and practice in the matter- 
of the interstate extradition of fugitives from justice seems to be conceded. 

While the regulations and practice of the States in general may be consid- 
ered substantially similar, they are widely divergent in details and particular- 
requirements. 

In consequence of the increase of the criminal class, the large additions made 
to the number of crimes at common law by statutory enactments resulting from 
the growth of our commercial system, and the increased facilities of travel be- 
tween the States in recent years, the necessity of improving the present inhar-. 
monious procedure in this important branch of criminal law seems clearly to 
exist. 

It can hardly be doubted that in many instances fleeing criminals are afforded 
an opportunity of escaping from the consequences of their acts, that vexatious 
delays often occur and that unnecessary expense results by reason of the want 
of a mutually established system of extradition regulations. | 

With a view of correcting these evils, correspondence has been had with the 
Governors of the States which adjoin New York as to the propriety of concerted 
action by all Governors in the adoption of a uniform system of rules and prac- 
tice. As the result of this correspondence it has been decided to call a confer- 
ence of representatives of the different States and territories to meet at the 
Murray Hill Hotel in the City of New York, at noon, on the 23d day of August, 
1887. It is probable that it will be arranged to hold the sessions of the confer- 
ence at the rooms of the New York City Bar Association. 

You are, therefore, urgently invited to join in the proposed conference by 
sending a delegate to the same, and it is desirable that you notify the Gover- 
nor of New York, at the earliest possible date, of your acceptance or declination 
of the invitation. 

It is desirable that the representatives should be persons who have had expe-- 
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rience and training in the study and practical operations of the extradition laws, 
that they should have with them the existing rules, statutes, forms, etc., of 
their respective States, and that they should be clothed with sufficient power to 
give the assent of the Governor represented by each to such regulations and 
practice as may be adopted by the conference. 

Theodore W. Dwight, LL. D., Warden of the Columbia College Law School, 
and Samuel T. Spear, the eminent writer on the law of international and inter- 
state extradition, have been invited to meet with the representatives. 

Further particulars may be ascertained, if desired, of William G. Rice, Pri- 
‘vate Secretary of Governor Hill, Executive Chamber, Albany, N. Y. 


OLIVER AMEs, 
Governor of Massachusetts. 
EBENEZER J. ORMSBEE, 
Governor of Vermont. 
P. C. LounsBury, 
Governor of Connecticut. 
JAMES A. BEAVER, 
Governor of Pennsylvania. 
Davin B. Hitt, 


Governor of New York. 
To the Governor of 


AMERICAN Bar Association —- Tenth ANNUAL MEETING — PRoGRAMME 
or THE Next Meetinc.— We desire to call the attention of the profes- 
sion to the programme of the tenth annual meeting of the American Bar 
Association which will be held at Saratoga Springs, on Wednesday, 
Thursday and Friday, August 17, 18 and 19, 1887. The exercises will 
be as follows: Wednesday morning —The President’s Address, by 
Thomas J. Semmes, of Louisiana; nomination and election of members; 
election of the General Council; reports of the Secretary and Treasurer ; 
discussion and action on report made in 1886, by the Committee on 
Jurisprudence and Law Reform, on securing uniformity in the mode of 
settling estates of decedents leaving property in several States. Wed- 
nesday evening A paper by Henry Jackson, of Georgia, on ‘* Indem- 
nity the Essence of Insurance; Evil Consequences of Legislation 
Qualifying this Principle ;’’ discussion upon the subject of the paper 
read; discussion and action on the report made in 1886, by the com- 
mittee on Judicial Administration, as toindeterminate sentences for con- 
vieted criminals. Thursday morning —- The annual address, by Henry 
Hitchcock, of Missouri; reports of standing committees; reports 
of special committees; discussion of the reports, and action 
on report made in 1886, by the Committee on Jurisprudence 
and Law Reform, in regard to the use of the whipping post 
as a punishment for crime. Thursday evening —A paper by J. 
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K. Edsall, of Illinois, on ** The Granger Cases and the Police Power; ’’ 
discussion on the subject of the paper read; discussion and action on 
report made in 1886,by the Committee on Jurisprudence and Law Reform 
in regard to the appointment in all legislative bodies of a joint standing 
committee for the revision of bills, and as to the proper procedure in. 
matters of special and local legislation. Friday morning — Nomination 
of officers; unfinished business; miscellaneous business; election of 
officers. 

The Ninth Annual Report of this body shows that the meeting was 
much more largely attended than any previous meeting had been. The 
volume is replete with interest. We do not think that any apology is 
needed for calling attention to its contents at what may seem a late day ; 
because the proceedings of a body of this character, which meets but 
once a year, are always news, at least until the next meeting. The ob- 
ject of publishing its proceedings in a permanent form is to draw the 
attention of legislators and judges to needed reforms in legislation and 
jurisprudence. 

Under the constitution the President is required in his annual address. 
to ‘‘ communicate the most noteworthy changes in statute law on points 
of general interest made in the several States and by Congress during 
the preceding year.’’ As these changes are very numerous, the noting 
of them necessarily consumes most of the President’s annual address. 
The President for the last year was Wm. Allen Butler, of New York. 
His general comments upon the subject of legislation, as drawn from his 
necessarily extensive investigations, deserve attention. He points out. 
the fact that annual sessions of the legislatures are now held in only 
about one-third of the States, and expresses the opinion that this expe- 
dient is resorted to not only as a measure of economy, but as the means 
of lessening the evils of pernicious and ill-regulated legislation. In 
other words, the substance of his expression of view on this point seems. 
to be, that in most of the States the people haye come to the conclusion 
that legislation is a sort of necessary evil, to be restrained by making 
the sessions less frequent and by limiting theirduration. He says: ‘* For 
a people claiming pre-eminence in the sphere of popular government, it 
seems hardly creditable that, in their seeming despair of a cure for the 
chronic evils of legislation, they should be able to mitigate them by 
making them intermittent. Under the biennial system, the temporary 
relief enjoyed in what are called the ‘ off years’ seems thus far to have 
reconciled the body politic of the several States which bave adopted 
it to the risk of an aggravation of the malady when the legislative 
year comes round and the old symptoms recur. * * *A careful 
scrutiny of the legislation going on annually, or biennially, in the 
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several States, bring into special prominence two striking facts: 1. 

“The great disproportion between the number of bills introduced into 
the legislatures and the number which become laws, — showing how 
largely the sessions are occupied with attempts at unnecessary or im- 
practicable legislation ; and, 2, the equally great disproportion between 
the laws which promote private and local interests and those which are 
-of general public concern.’”” He then furnished numerous examples 
under each of these heads. Among these instances Mr. Butler points 
out that of the total number of bills introduced in both houses of Con- 
gress during the session which has just closed, less than 10 per cent 
were passed. Mr. Butler points out that in those legislatures where the 
passage of special laws, such as those granting and amending charters 
of incorporation are allowed, the principal work of each session is con- 
sumed in this way, and he is quite right in concluding that ‘* even where 
-constitutional restraints exist, this vice of special and local legislation 
is still a crying evil.’’ He gives some instances of the expenses of the 
different legislative sessions. The lowest which he gives is South Caro- 
lina, where the session was limited by a constitutional provision to 30 
days and where the cost was only $52,000; and the greatest was Penn- 
sylvania, with a session of 158 days, costing the State $686,500. He 
concludes that the sum of $10,000,000 would not be arash conjecture as 
the price annually paid by the American people ‘‘ to carry on this badly 
managed business of law making.’’ Mr. Butler points out that, with a 
single exception, nothing seems to have been attempted in any State to 
cure or check this universally admitted mischief, with the single excep- 
tion of South Carolina, where an act was passed having that end in view, 
chiefly through the exertions of Mr. McCready, a member of the Ameri- 
can Bar Association. He concludes by saying: ‘‘ A few intelligent, 
unselfish and fearless members of our profession in each State legisla- 
ture could, by promoting judicious enactments which would commend 
themselves to all good citizens, very soon so reduce the volume of legis- 
lation as to relieve the statute books from a mass of unnecessary laws, 
and the people from the burdens they impose.’’ 


Tae American Bar Association DEMANDS MORE LeGisLATion. — The 
concluding recommendation of Mr. Butler might, if practicable, tend 
in some degree to mitigate the evil. The difficulty is that there are 
very few ‘‘ intelligent, unselfish and fearless ’’ lawyers in any State legis- 
lature. Lawyers who have attained rank in the profession, and who are 
really learned, and hence in some measure qualified for the duties of 
legislators, will rarely consent to undergo the pecuniary sacrifices neces- 
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sary to discharge those duties. If such lawyers did consent to undergo 
such sacrifices, the people would ordinarily put them aside and elect 
low demagogues, political bummers, machine fixers and good fellows, 
in their places. Our system of rotation in office, of poor pay and give- 
the-poor-man-a-chance, all tend to bring together, at every legislative 
session, a body of ignoramuses and incompetents. Legislation can 
never reach a proper state of perfection until the State makes a profes- 
sion of it, the same as the States of Europe make a profession of arms, 
jurisprudence and diplomacy. Men must be trained as legislators and 
public opinion educated into the necessity of electing to the legislatures 
such trained men. If this cannot be done, then there should be created 
in every State a permanent legislative commission that should have, 
under reasonable restrictions, the initiative in all laws, and through 
whose hands all legislative bills should pass, with the view to their cor- 
rectness in matters of form and expression, if for no other reason. A 
great difficulty in legislation is that those who legislate are not able to 
write the English language with sufficient accuracy to say what they 
mean. A striking illustration of this has just taken place in Congress 
with reference to the Interstate Commerce bill. The debate showed 
that the friends of the measure did not agree as to the meaning of the 
provision relating to what is known as the long and short haul, one of 
the most important provisions of the whole bill. 

But the point which most arrests the attention in connection with the 
American Bar Association’s treatment of this subject, is this: the cor- 
respondence which Mr. Butler necessarily had to conduct with members 
of the Association in many States, in order to get materials for his an- 
nual address, showed an universal consensus of opinion that the coun- 
try was suffering from the evil of too much legislation. In direct 
contrast with this was the vote which the Association adopted upon the 
subject on codification. The resolution recommended by the special 
Committee on Delay and Uncertainty in Judicial Administration on this 
subject was: ‘* The law itself should be reduced, as far as possible, to 
the form of a statute.’’ This resolution, it will be remembered, was 
reported by the same committee at the previous meeting, was laid over 
for further discussion; and, after a long and able debate, in lieu of the 
resolution as reported, the following substitute, offered by Mr. Austin 
Abbott, of New York, was adopted by a vote of fifty-eight to forty- 
one: ‘** That the law, so far as in its substantive principles it is settled, 
should be reduced to the form of a statute.’? Paradoxical as it may 
seem, it will occur to every one upon a little reflection that both the 
president of the association and the majority who voted for the adop- 
tion of this resolution were right. We have too much ill-considered, 
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badly drawn, slipshod, local, special, and even corrupt legislation; but 
we have not enough carefully drawn, well digested, well considered and 
honest legislation. An admirable instance of the kind of legislation 
which we need is furnished by some of the English statutes, such as the 
recent Bills of Exchange Act. The discouraging fact remains, however, 
that the kind of legislatures which we have are utterly incapable of 


furnishing the kind of legislation which we need, and that methods. 


must be devised for the improvement of legislation. 


Perrect AND Lvrerrect Ricur or Sevr-Derense.— The case of 
State v. Partlow, lately decided by the Supreme Court of Missouri,' is 
an important addition to the numerous decisions upon the law of self- 
defense. The defendant was indicted for murder, and convicted. The 
question for decision turned upon instructions which were given and 
refused, touching the right of self-defense, or the absence of such right, 
where the person who kills his antagonist in order to save himself from 
death or severe bodily harm, voluntarily brought on the combat in which 
the exigency of slaying his adversary arose. The rulings of the trial 
court required the jury to exclude from their minds the hypothesis of 
self-defense, if they should find that the accused voluntarily brought on 
the difficulty in which the killing took place,— without reference to the 
question whether, in this voluntarily bringing on the difficulty, the pur- 
pose of the accused was felonious or non-felonious. The decision is a 
distinct recognition of the distinction between what has been termed by 
some writers and some courts the right of perfect and the right of imper- 
fect defense. This distinction has reference to the intent with which the 
accused brought on the affray. If he intended merely to fight with his 
adversary, without killing him or doing him serious bodily harm, and, 
after thus commencing the combat, was driven by the violence of his ad- 
versary to kill him in order to save himself from death or serious bodily 
harm, he is guilty of manslaughter only. Here his right of self-defense 
is qualified or imperfect. The slaying is not excused entirely because of 


his original wrong in bringing about the conflict. But the law does not. 


ascribe malice to a motive which, though wrongful, was not felonious. 
Where, on the other hand, the accused voluntarily brings on the combat 
for the purpose of slaying his adversary or doing him great bodily 
harm, and, in the progress of the combat, is so violently pressed by his 


adversary that he is obliged to slay him in order to save himself from. 


death or great bodily harm, the law ascribes the killing, not to the right 


14S. W. Rep. 14 
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of self defense which has sprung up in the course of the combat, but to 
the original felonious motives with which the combat is brought about by 
the accused. In giving the opinion of the Supreme Court of Missouri, 
Mr. Justice Sherwood, after quoting from several other authorities? 
quotes the language of Dr. Bishop upon the subject as follows :— 


“Tf, without provocation, a man draws his sword upon another, who draws 
in defense, whereupon they fight, and the first slays his adversary, his crime is 
murder; for he who seeks and brings on a quarrel, cannot, in general, avail 
himself of his own wrong in defense. But where an assault which is neither 
intended nor calculated to kill, is returned by violence beyond what is propor- 
tionate to the aggression, the character of the combat is changed; and if, with- 
out time for his passion to cool, the assailant kills the other, he commits only 
manslaughter.’’? 


After reviewing other authorities,? he says: — 


‘‘ Horrigan and Thompson, in their Cases on Self-defense, page 227, in a note 
to Stoffer v. State, 15 Ohio St.*47, have given an admirable summary of 
‘the authorities on this subject as follows: (1) If he [the slayer] provoked 
the combat or produced the occasion in order to have a pretext for killing his 
adversary, or doing him great bodily harm, the killing will be murder, no mat- 
ter to what extremity he may have been reduced in the combat. (2) But if he 
provoked the combat or produced the occasion without any felonious intent, 
intending for instance, an ordinary battery merely, the final killing in self-de- 
fense will be manslaughter only.’’ 


The learned judge adds: — 


“From this testimony it will be readily seen that, taking that testimony as 
true, no malicious purpose prompted the defendant even if it be held that 
he ‘brought on the difficulty.’ And the defendant had the right to have an 
instruction based on his own testimony, and to testify as to his intent. State 
v. Banks, 73 Mo. 592. But, as already seen, he was denied any instruction 
which would allow the jury to consider his offense as anything less than mur- 
der in the second degree, no matter what his intent may have been, provided he 
*brought on the difficulty;’ and if he did this, under the instructions given, 


1 State v. Hays, 23 Mo. 287; State, 


Case, 1 Hale P. C. 456; Slaughter’s 
v. Starr, 38 Mo. 270; Whart. Hom. 197; 


Case, 11 Leigh, 681; Murphy v. State, 


1 Whart. Crim. Law (8th ed.), secs. 474 
476; 2 Bish. Crim. Law, sec. 715. 

2 2 Bish. Cr. L., sec. 702. 

3 Daniel v. State, 10 Lea (Tenn.), 
261; Stoffer v. State, 15 Ohio St. 47; 
Reed v. State, 11 Tex. App. 509; 


King v. State, 13 Tex. App. 277; State 
v. McDonnell, 32 Vt. 491; Morley’s 
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37 Ala. 142; Adams v. People, 47 IIl. 
376; State v. Hildreth, 9 Ired. 440; 
State v. Hogue, 6 Jones (N. C.), 381; 
State v. Martin, 2 Ired. 101; Atkins 
v. State, 16 Ark. 568; Cotton v. State, 
31 Miss. 504; Stewart v. State, 1 
Ohio St. 66; State v. Hill, 4 Dev. & B. 
491, 


41 


622 NOTES. 


his intent was immaterial, and his right of self-defense altogether destroyed. I 
am of opinion that he was clearly entitled to have his third instruction, modi- 
fied, as hereinafter indicated, given to the jury, and the intent with which he 
did the homicidal act, considered by them in making up their verdict. Taking 
as a basis, the testimony of the defendant, and of others who corroborated his 
statements, as true, there was ample ground for holding that he had not lost 
his right of imperfect self-defense by reason of anything occurring at the place 
of the homicide, —a right which, according to the authorities, would, if there 
were no felonious intent actuating the defendant, reduce his offense from what 
would otherwise have been murder to manslaughter. This doctrine receives. 
my cordial concurrence. Any other doctrine is abhorrent to all my conceptions 
of what constitutes reason, humanity, justice and law. Any other doctrine 
places on the same plane him who, with murderous malice in his heart pro- 
vokes a difficulty and slays the victim of his deadly hate, and him, who, in the furor 
brevis of a casual combat, and of sudden anger, and without malice, takes the 
life of his assailing adversary. See State v. Culler, 82 Mo. 623.”’ 


In State v. Berkley,! the same court re-affirm this distinction hold- 
ing that in a trial for murder an instruction making no distinction 
between bringing on the difficulty with felonious intent and bringing it 
on without felonious intent is erroneous. Norton, C. J., and Ray, J., 
dissenting. 


Ricut oF A SHaRE-TakKeER TO Rescission ON THE GROUND OF MISREP- 
RESENTATION. — Notwithstanding the respect to which the opinions of 
Mr. District Judge Wallace are entitled, it may be doubted whether 
he reached the correct conclusion in the recent case of Curtiss v. Hurd,? 
decided in the Circuit Court of the United States for the Southern Dis- 
trict of New York. He there held, on a bill in equity by the purchaser 
of shares in an unincorporated joint stock company, for a rescission of 
the contract of purchase, that a complainant was not entitled to relief 
by reason of the fact that he was induced to purchase the shares through 
the misrepresentation of an agent of the company, through whom the 
sale and purchase were effected, that the company was a corporation 
organized under the laws of Michigan, when in fact it had never been 
recognized as a corporation and was a mere joint stock partnership. 
The privileges and immunity conferred upon manufacturing corpora- 
tions organized under the laws of Michigan, are not recited in the 
opinion; but it is not perceived on what ground it could be assumed 
that no valuable privileges or immunities are conferred by a corporate 
organization under the law of a foreign State, when the contrary con- 
clusion is matter of almost universal experience. The liability of mem- 
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bers of an unincorporated joint stock company is an unlimited liability, 
like that of partners. But it is doubtful whether there are now any 
statutory schemes of corporate organization in the United States in 
which the parties are subjected to this unlimited liability. As a gen- 
eral rule, they are liable, as at common law, only to the extent of the 
par value of the shares for which they subscribe; and, if the law of 
Michigan upon this point was not proved as a fact, it would seem that 
the learned judge ought to have presumed that the common law gov- 
erning the matter is in force in that State. Certainly the difference 
between the unlimited liability of partners and the restricted liability 
with which corporators are clothed at common law, is vital, and 
a misrepresentation in respect of this matter, made by the officer 
of a company to one to whom he is endeavoring to sell the company’s 
shares, is most material. We, therefore, suggest with confidence that 
the decision in the case under consideration cannot be accepted as. 
sound. But it is right to set forth the reasons upon which the learned 
judge proceeded. He conceded the doctrine of the leading English 
cases that the complainant is not, in such a case, precluded from relief 
merely because the defendant did not intend to defraud, but that a 
court of equity will relieve him although the misrepresentations were 
innocently made by or in behalf of the vendor.' 

‘* A vendor,’’ said he, ‘‘ cannot be heard to say that he knew noth- 
ing of the truth or falsehood of that fact which he has represented, and 
claim to retain any benefit derived from the sale when the representa- 
tions turn out to be untrue.’?? He then proceeded to apply the law 
to the case in hand as follows: — 


‘‘On the other hand, if the misrepresentation was of a trifling or immaterial 
thing, or if it was vague and inconclusive in its nature, or if the complainant. 
did not trust to it, or was not misled by it, or if it was upon matter of opinion, 
or of a fact equally open to the inquiries of both parties, and in regard to which 
neither could be presumed to trust the other, a court of equity will not inter- 
fere. Looking at the case in the most favorable aspect possible for the com- 
plainant, and treating it as one where he was induced to purchase the stock 
upon the defendant’s representation that the company was an incorporated 
company organized under the laws of Michigan, it must be held that the com- 
plainant is without remedy. Such a representation, without more, is not of a 
matter of substance. Itis too colorless and indefinite to be the foundation of a 
cause of action. The fact that a business concern is incorporated is of little 


1 Smith v. Reese River Co., L. R. 2 2 Citing Turner, L. J., in Rawlins 
Eq. 264; Kennedy v. Panama Co.,L. v. Wickham, 3 De Gex & J: 304, 317. 
R. 2 Q. B. 580; Peek v. Gurney, L. R. 
13 Eq. 78, 113. 
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moment, unless the charter or the organic law confers some valuable priv- 
ileges or immunities upon the members. A trading association may be but a 
mere partnership; or it may have corporate powers to a small extent, and sub 
modo; or it may be invested with corporate functions to a considerable and yet 
limited extent; or it may exist with all the incidental functions and peculiar 
privileges which a grant of unconditional corporate power confers. There are 
and have been many joint-stock associations of different kinds, including bank- 
ing companies, which have never been legally incorporated, and which are mere 
partnerships as to every person except their own stockholders. One, if not 
the principal, inducement which leads such companies to seek corporate organ- 
ization is to limit the risk of the partners, and to render definite the extent of 
their hazard. But there are many corporations in which, by the organic law, 
the members are liable for the debts to the same extent as the members of an 
ordinary partnership. In some there is a limited joint and several liability to 
the extent of the par value of the stock of each shareholder, and in others a 
personal liability for such sum as the proportion of each to the whole out- 
standing stock bears to the outstanding debts of the corporation. See 
Thomp. Liab. Stockh., sec. 45. Where there is not a limited liability 
of the members, or unless the corporation is one which is invested by 
the State with special privileges, incorporation is only valuable as a mode 
of organization which may conduce to the convenience of business man- 
agement. Such are the facilities afforded by the laws of most of our States 
that the privileges of corporate organization are within the reach of almost any 
business concern, and can be obtained as a matter of course for a trifling out- 
lay. It follows that a representation that an association is incorporated, 
without more, is no more than saying that it has been authorized by legislative 
authority to do what it could do practically, and what an infinite variety of 
associations are doing without such authority. It is true that, as a general 
rule, the shareholder of a corporation is not held to the liabilities of a member 
of an ordinary partnership for the debts of the concern, and a purchaser of 
shares does not expect to incur such a liability as a consequence of his pur- 
chase. But it cannot be affirmed that a purchaser of shares who buys without 
inquiry as to the character of the corporation of which he proposes to become 
a member, or as to the nature of the liability of the stockholders, has any legal 
right to complain, if he finds, after he has purchased, that the stockholders are 
liable for all the debts of the concern. No authority for such a proposition has 
been cited by counsel. If it can be maintained, it can only be done by import- 
ing an implied warranty against such a liability into every sale of shares ina 
corporation. No such exception to the rule of caveat emptor is known to the 
law.”’ 


Tae Kansas Bar Association. — We have received the proceedings 
of this body at its meeting held at Topeka, on January 11, 1887. They 
are interesting and readable. The address of the president, Judge 
Albert H. Horton, was on the subject of ‘‘ The Death Penalty.’’ The 
learned judge sums up his conclusions as fellows: — 


“If I were a member of the Legislature, I would advocate and vote for the 
restoration of capital punishment for the reasons heretofore given. Of course 
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the law should not be retroactive. I would have the statute make it the duty of 
the court, in pronouncing sentence of death, to appoint the time for its execu- 
tion, and the warrant to command the warden of the penitentiary to cause exe- 
cution to be done within the prison grounds. The Governor would still have 
the power to pardon, commute or respite. After ample time is allowed for a 
criminal case of this character to be reviewed and decided in the Supreme 
Court, whether further delay of execution be advisable is debatable. If too 
long a time exists between the conviction and punishment, the crime which has 
been committed is likely to be forgotten, and an undeserved feeling of pity is 
excited in the public in behalf of the convict; in such a case the execution fails 
to be the warning which it would be if it were more speedy. In most cases it 
is important that the punishment should follow the crime as early as possible, 
consistent with a due regard for justice; that the gratification or advantage 
which tempts a man to commit the crime should instantly awake the attendant 
idea of punishment; unnecessary delay of execution serves only to separate 
these ideas. In conclusion, I adopt the language of James A. Garfield, de- 
livered by him when a member of the United States Congress soon after the 
death of the martyred Lincoln: ‘Love is at the front of the throne of God; 
but justice and judgment, with inexorable dread, follow behind. This nation — 
the State —is too great to look for mere revenge; but for the good of the 
future I would do anything.’ ”’ 


The paper of Solon A. Thacher, Esq., on *‘ The Higher Law,’’ 
was in like manner an interesting production, though possibly not 
sound in all of its deductions, as witnesses the following paragraph : — 


“The great Dartmouth College case, so long the citadel of corporate life and 
detiance, of late has been beaten upon so fiercely and incessantly by this uni- 
versal guardian of public policy, that it may well be laid aside in that vast 
tomb of cases called ‘ overruled,’ ‘limited,’ or ‘denied.’ Nothing of value is 
left to that once wide and strange decision, and the higher law now protects 
corporations as it does individuals against injustice, and on the other hand 
mikes them amenable as it does individuals to the universal principle of 
equity.” 


Certainly the Dartmouth College decision has never been overruled, 
but is reasserted and applied by the Supreme Court of the United 
States, and by the highest appellate courts of the different States, at 
every term. It is, however, limited to some extent by a new force 
which has enlarged itself in juridical conception, called the police 
power. 

The paper of Charles Hayden, Esq., on ‘* The Judicial Administration 
of Justice,’’ opens with the following pertinent quotation from Pope: — 
** For forms of government let fools contest, 

Whatever’s best administer’d is best.” 


The faults of judicial administration canmot be cured by changing 
the structure of the courts or the forms of procedure, by enacting or 
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repealing codes, or by appointing instead of electing judges. The evil 
is fundamental. Itis incident to the crude structure of American 
society. Public sentiment must be reformed so as to loathe crime in- 
stead of sympathizing with it. The legal profession must be better edu- 
cated. We must have a better bar from which to select a better bench. 
These things cannot come ina day, but must come through the slow 
processes of time. The members of the bar associations and the better 
members of the bar can help along their coming a little, and that is all. 

Frank Doster, Esq., read an interesting paper on ‘* The Relations of 
Lawyers to Society and their Clients.’’ The view which pervades this 
paper is expressed in the following poetical stanza, said to have been 
written by Sir William Blackstone : — 


“To virtue and her friends a friend, 
Still may my voice the weak defend 
Ne’er may my prostituted tongue 
Protect the,oppressor in his wrong; 
Nor wrest the spirit of the laws 
To sanctify the villain’s cause.”’ 


Mr. Doster, in concluding his paper, says: — 


‘* We are teachers and exemplars, and are looked to as such. We have no 
interest in refusing to render to any man his exact due by perverting the law 
or distorting or repressing the facts, simply because we have not been employed 
by him. Rather does every sentiment of manly feeling, every chivalric instinct 
impel us, as in a private contention of our own, to yield all but the substantial 
subjects of dispute. We have no interest in turning felons out to prey upon the 
communities where we live, and the lawyer who does so by false plea, or 
artifice, or technical insistance, is an accessory to the crime. My interest and 
yours are with our homes and neighbors. Our first and highest obligation is to 
them, to those who look to us as supporters of the social state, as stays and 
bulwarks against the floods of crime, as guardians of the rights of all.”’ 


The last paper, a brief one, was by Henry C. Sluss, Esq., on the 
subject of ‘‘ Judge and People.’’ He concludes by saying: — 


“The judge is of the people, the instrument and the recipient of their sym- 
pathy, their virtue and their strength; and if he be skilled in the discernment 
of truth, and keep abreast of the people in intelligence, in the sympathetic 
understanding of their sentiments, their needs, their aims and their progress, 
and over all be blessed with a liberal mind anda broad humanity, he will be 
thoroughly furnished for every test of judicial administration.” 


We are glad to know that the Kansas Bar Association is in a pros- 
perous condition, financially. The treasurer in his report says: — 


All annual dues up to the last meeting have been remitted, and probably there 
will be no necessity for the collection of any annual dues the present year. 
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We also note with pleasure that the pamphlet before us is not incum- 
bered with a stenographic report of debates on matters of administra- 
tive business touching the affairs of the body. The officers for the 
present year are as follows : — 

President, Solon O. Thacher ; Vice-President, Henry C. Sluss ; Secre- 
tary, John W. Day; Treasurer, Daniel M. Valentine. Executive Coun- 
cil: — W. A. Johnston (Chairman), C. V. Graves, Geo. S. Green, Robert 
Crozier, T. F. Garver. Delegates to American Bar Association: — 
W. W. Guthrie, T. A. Hurd, A. L. Redden. 


Cootrnc Orr. — Were a vacation mere indulgence or luxury the busy 
and overtaxed brainworkers of our cities and larger towns might well 
consult merely inclination or purse as to how summer should be spent. 

But when the choice lies between the doctor and his pills and bills 
on the one hand and onerous hotel and railroad charges, tempered by 
recreation, active or passive, on the other, no doubts remains as toone’s 
duty. Time and money so spent are truly saved. Especially ought 
those who have suffered the late excessive heats to recuperate 
thoroughly in some quiet spot where dense groves, sparkling streams 
or calm lakes insure freedom from midsummer discomforts. 

Those who would unite economy with health-seeking and pleasure, 
notably with the joys of the rod and gun, will not go amiss if they seek 
the cosy resorts, of every type, in which Wisconsin abounds and make 
the summers there very attractive. The northern and interior parts of 
the State everywhere have lakes, forests, and streams full of attraction 
for the sportsman, while gay resorts are not wanting. 

The railroad system makes these all readily and easily accessible. 

Especially does the Wisconsin Central Line, leading north from 
‘Chicago and reaching Ashland, Duluth, and St. Paul, with divers 
branches, enable almost any one to reach the many resorts along the 
borders of Lake Michigan and those which crowd the interiors, with 
the minimum of fatigue and trouble. A varied personal experience 
of summer resorts, grave and gay, throughout the Northwestern States 
warrants us in naming thus the place to find them and the railroad by 
which they are most readily reached. 

It is not amiss to add that the best of the recreation season remains. 
One will return from a late vacation and find none of the undue heat 
which so often undoes the good of an early one. With rod and gun, or 
without them, go North for a cool vacation, and next winter thank us 
for saying that to be a good lawyer one must now and then really rest. 
To secure this he must go away, and summer is the only time. 
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A TREATISE UPON THE LAW OF PLEADING, under the Codes of Civil Procedure of the 
States of New York, Connecticut, North Carolina, South Carolina, Ohio, Indiana, Ken- 
tucky, Wisconsin, Minnesota, Iowa, Missouri, Arkansas, Kansas, Nebraska, California, 
Nevada, Oregon, Colorado, and the Territories of Washington, Dakota, Wyoming, Mon- 
tana and Idaho, By PHILEMON BLIss, LL. D., Professor of Law in the Missouri State 
University, and late Judge of the Supreme Court of Missouri. Second Edition. St. 
Louis: The F. H. Thomas Law Book Company. 1887. 

When the first edition of this admirable work appeared in 1878, a very full 
review of it was given in this magazine (then the ‘Southern Law Review). Since 
then, the work has made a place for itself in the list of standard law books. It 
is now so well and favorably known to the profession as to need no word of 
commendation from us. In the preface to the second edition the author says:— 

“The flattering reception given to this work by the Bench and Bar of the 
Code States has encouraged me to prepare a second edition. I have revised 
the original text, sought to condense by throwing out useless words and 
phrases, have added a few where the sense was not obvious, have cited many 
of the new cases that have come under my observation and have added over 
thirty new sections, covering important points. I have corrected some errors 
and have re-written a few old sections so as to make the reasoning more satis- 
factory.” 

The changes made in the second edition will enhance the value of the book, 


W.R. W. 
PENNSYLVANIA SUPREME COURT DIGEST. 


A VOLUME entitled ‘‘ Pennsylvania Supreme Court Digest, containing Ab- 
stracts of the Decisions, Motions and Orders in the Supreme Court of the 
Commonwealth of Pennsylvania for the year 1886, by Charles H. Bannard, of 
the Philadelphia Bar, published by T. & J. W. Johnson & Co., Philadelphia, has 
been received by the Review, and carefully examined. The work is an undi- 
gested array (except as shown in the Index) of abstracts of statement and 
opinion; the author attempting “to give the point of law decided in each case, 
the reasons for the decision and a sufficient statement of facts to enable counsel 
to determine whether the case is applicable to the question they may have 
under consideration without the necessity of consulting a long report.’ 
These ‘‘concentrates,’’ to borrow a mining word, the yield from seven hun- 
dred cases, are comprised in a volume of less than four hundred pages. 

Compared with an ordinary volume of reports, for example, the ‘86th 
Missouri,” containing two hundred cases extending over seven hundred pages, 
there is a concentration of more than six to one. 

The abstracts are sufficiently succinct, and in most instances, when carefully 
read, are clear at the first reading. Their accuracy and comprehensiveness, in 
the absence of the original reports, cannot be thoroughly tested; but a careful 
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examination of a number of them produces the impression that the author 
has perceived the essential things and has stated them logically and precisely. 
The book is designated Volume No.1, whereby it is announced that others are 
to follow. The proposed volumes, no doubt, will prove quite useful in some 
instances as additional conveniences, but they cannot be expected to supersede 
the full reports and ordinary digests. A. B. 


INDEX TO MARYLAND DECISIONS. 


Tue ‘ Index to Maryland Decisions,’? by James T. Ringgold, Esq., of the 
Baltimore Bar, deserves commendation in most respects, but it is open to 
criticism in one important particular. It contains over eleven hundred and 
fifty pages (besides Table of Contents) of compact matter relating to one hun- 
dred and two volumes of the Maryland Reports. The indexical sentences are 
for the most part elliptical, as a matter of course, but as a rule, are well stated. 

Clearness and brevity are happily combined. Compared with Danforth’s Di- 
gest of the United States Supreme Court Reports, which is of about the same 
bulk and relates to alarger number of volumes, the ‘‘ Index’ appears to an ad- 
vantage in point of utility. It affords not less than fifty per cent. more single 
references than that volume, and its titles or heads are divided and subdivided 
with far greater particularity. 

But the Index is sadly lacking in cross references. The author’s principal 
labor was well performed, but the touches necessary to make it complete have 
been omitted. For example, the titles of Alimony, Divorce and Dower are not 
given. Noreference appears under those heads to ‘‘ Husband and Wife,” under 
which title the author has given due place and treatment to those subjects. 
He ought not to have ignored the fact that these titles are customary ones, and 
although the matter which they include may quite logically be placed as he 
has arranged it, yet it would subserve convenience to have cross-references. 
from the conventional titles to the one to which he has assigned the matter in 
question. 

In like manner, the author has ignored many other customary titles. The 
following are mentioned as further illustrations of titles which are 
omitted: Receiver, Recording, Recoupment, Redemption, Res Adjudicata, 
Stoppage in Transit, Seizin, Specific Performance, Statute of Frauds, Super- 
sedeas, Tenants, Title, Torts, Trusts, Usury, Vendor, Venue, Wager, War- 
ranty, Witness. A.B. 


CRIMINAL PROCEDURE OF UNITED STATES COURTS. By EDWARD I. ROE, LL. B., of the 
Springfield Bar. Chicago: CALLAGHAN & Co. 1887. 


This work is a compilation of provisions in the United States constitution 
and statutes and of decisions relating to criminal procedure in the United States 
courts, and, within the limits of the subject, is after the order of Desty’s 
Federal Procedure. The method pursued by Mr. Roe is best stated in his own 
language, as given in the introduction: — 

‘The rapid and unexpected decisions of the United States courts on points. 
of practice have induced the author as near as practicable, to state the law in 


the language of the statutes and decisions, instead of giving his own version of 
the same.”’ 
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In this course the author has shown the part of wisdom. Obviously, except 
for reference, a statute should be stated in its own language or not at all. 
No statement of its purport has any definite value, except that of a judge in an 
adjudicated case. The rule applies with less force to decisions, though even 
with them it is important that quotations should be accurately made. ‘The 
book is stated by Mr. Roe to be the result of fifteen years’ experience as a pros- 
ecutor in the courts of the United States, and it certainly gives evidence 
of careful and thorough work in preparation. It comprises in all two 
hundred and seventy-four pages, including the index and is divided into three 
parts: I, The text of the Constitution and Statutes of Criminal Procedure, with 
citations of decisions appropriately interspaced; If. Forms and Precedents 
subdivided for Commissioners, Marshals aud Clerks, and attorneys, respec- 
tively; III. A Ready Reference Index to the United States Criminal Statutes and 
Decisions. The last is a list of subjects alphabetically arranged with refer- 
ences to sections of the statutes and to decisions relating to the several 
subjects, and is, by far, the most important part of the work. 

The field for usefulness for Mr. Roe’s book is somewhat limited, but to those 
whose official or professional duties require a knowledge of criminal procedure 
it will prove serviceable. Taken altogether, the work has value. C.C. A. 


REVUE DE DROIT INTERNATIONAL ET DE LEGISLATION COMPAREE. Publié par MM 
T.-M.-C. ASSER, Constiller du Ministére des affaires étrangéres, Avocat, professeur & 
VUniversité d’Amsterdam; G. ROLIN-JAEQUEMYNS, Avocat, Ancien Ministre, President 
de l'Institut de Droit International; ALFONSE REVEIR, Professeur a |’Université de 
Bruxelles, Ancien Secrétaire General de l'Institut de Droit International ; J. WESTLAKE, 
Q. C., & Londres. Avec la Collaboration de Plusieurs Jurisconsultes et Hommes 
@’Etat. Secrétaire de la Redaction: M. ERNEST Nys, Professeur a l’Universite de 
Bruxelles, juge au Tribunal de lre Instance, Membre et Secrétaire de l'Institut de 
Droit International. Tome XIX. 1887. No.2. Bruxelles et Leipsig, Librairie 
Européenne, C. MUQUARDT, MERZBACH & FALK, Editeurs, Libraires du Roi & du 
Comte de Flandre. La Haye, BELINFANTE FRERES. Paris, DURAND ET PEDONE- 

LAURIEL. 


The scope of this most learned and ably conducted publication will 
best be gathered from the following table of contents of the present 
number :— 


Pages. 


Communications relatives 4 Institut de droit international.— Session de 
1887. 

Circulaire du bureau aux membres et aux associes.— Dix annexes: 
Conflits de lois civiles (mariages); conflits de lois pénales (extra- 
dition); prises maritimes; chemins de fer; droit commercial; 
navigation fluviale; occupations de territoires; publication des 
traités connaissance et preuve des lois étrangéres. . . . . . . 1138 


L’ Eglise et V Etat dans UV empire franc, par M. H. Brocuer DE LA 
FLECHERE. 
Pouvoir royal chez les Germains.— L’empire franc et le clergé cathol- 
ique. — Droits du peuple.—Idées romaines.— Les Mérovingiens.— 
Le droit royal.— Priviléges de l’Eglise et disparition du droit 
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Chronique des faits internationaux.—Amérique espagnole, par M. P. PRra- 
DIER-FODERE. 
L’esclavage au Brésil.— L’empereur don Pedro et la convention de 
Genéve.— La République Argentine.—L’arbitrage international 
dans |’Amérique espagnole.— Questions de frontitres. — Différend 
italo-colombien et anglo-vénézuélien.. . . . . 193 
Quelques documents relatifs & la question bulgare, publiés et nine par 
M. ROLIN-JAEQUEMYNS. 
La mission diplomatique du général baron de Kaulbars en Bulgarie.— 
Echange de vues avec la régence bulgare.— Intervention des étrang- 
ers dans les élections: droit d’expulsion. — Les élections bulgares 
déclarées illégales par la Russie. . . . « « 220 
BIBLIOGRAPHIE. 


Recueils et revues. 
5.— Recueil périodique et critique de la jurisprudence frangaise et 
belge en matiére de divorce et de séparation de corps, publié 
par Gustave Smets. ParE. Ronin. . . ..... 226 
Droit international. 
6.— Amancio Alcorta, professeur de droit international a l’université 
de Buenos-Ayres, etc., Cour de droit international public. 
Edition frangaise, avec une introduction par Ernest Lehr. Par 
7.—Le tribunal parte canted. Kamarowehy, professeur 
de droit international a l’université de Moscou. Ouvrage tra- 
duit par Serge de Westman, ancien éléve de l’Ecole des sciences 
politiques, et précédé d’une introduction par Jules Lacointa, 
ancien avocat général & la cour de cassation, professeur de 
droit des gens 4 I’ Institut —_— de Paris, avocat 4 lacour 
d’appel. Par A. RIVIER. .. . 
8.—Gustave Roszkowski, La ieteiinie de Gentve. Par L. 
Droit romain. 
9.— Dr. Friedrich H. Vering, Geschichte und Pandecten des rémischen 
und heutigen Gemeinen Privatrechts. ParA.RIVIER . . . 282 


A TREATISE ON THE LAW OF WILLS. By JAMES SCHOULER, Lecturer at Boston Univer- 
sity Law School, and Author of Treatises on “ Executors and Administrators,” ‘“‘ Domes- 
tic Relations,” etc. Boston: Charles C. Soule, Law Bookseller and Publisher. 1887. 
This treatise is intended by the learned author asa supplement to his work on 

“Executors and Administrators.” It is elementary in its scope and character, 
written in a lucid and engaging style, and seems quite nearly to meet the 
author’s standard of ‘‘ clearly presenting to students and practicing lawyers the 
main principles’? of American law on the subject of wills. Its elementary 
character makes the work more valuable to the student than to the practicing 
lawyer, and doubtless this was the purpose of the author in ‘“‘ subordinating” 
what he terms “‘ abstruse and superfluous details,’’ and in wholly omitting or 
only cursorily treating some matters which might prove tothe practitioner of 
great value and importance. 


1 Reviewed in 17 Am. L. Rev. 434. 
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Take, for instance, the matter of the omission by the testator to name his chil- 
dren, or any of them, in his will. This is to alluded by the author in sections 20, 480. 
and 585, but in each instance in only a slight manner; and although he names the 
States in which there are statutes on this matter, in a note to section 20, there 
is no very full discussion of the effect of these statutes, nor of the nature of the 
omitted child’s rights and of the methods to be pursued in asserting them. 
Other instances of omission might be pointed out to show that while the work 
under consideration fully meets the requirements of the student, it lacks some 
of the essentials of a valuable-‘‘ tool of trade’’ for the practitioner. To have 
made it complete for this purpose would have greatly enlarged the treatise and 
rendered it less elementary. : 

This could have readily been done, as the author laid his foundations deep 
and broad for the work he hadin hand. He has divided his work into six fiarts,. 
arranged in such order as to lead to the proper, natural and philosophical de- 
velopment and treatment of his subject. ] 

Part I. is purely introductory and treats of the nature and origin of testamen- 
tary disposition. Part IT. is devoted to testamentary capacity, sud is an ad- 
mirable summary of the law on that branch, including the procedure involved 
in establishing wills contested on various grounds by incapacity, error, fraud 
and undue influence. Part III. relates to the formal requisites of a will; Part 
IV. to revocation, alteration and republication of wills; Part V. treats of joint or 
mutual wills, which being based on valuable consideration and iu the nature of 
contracts are irrevocable, and Part VI. is devoted to the construction of wills. 
This latter, and certainly most important branch of the whole subject, takes up 
about one-fourth of the book, and states the general principles of construction 
ina clear and satisfactory manner, with many illustrations and citations. One 
chapter thereof considers one branch of procedure involved in the construction 
of wills, viz.: the admissibility of extrinsic evidence to aid in such construction; 
a very important and useful chapter. 

It will be seen that the arrangement above noted gives ample scope and 
foundation for a thorough and logical treatment of the subject; and an exam- 
ination of the work shows that the learned author has taken great pains to 
state the rules and principles of the law on his subject and of the underlying 
reasons with such clearness of precision as to instruct the student and aid the 
practitioner incomprehending the matter. Doubtless, the treatise will become 
the standard elementary American work on the Law of Wills. 

It will be a matter of constant regret that the book is not supplied witha 
fuller and more satisfactory index. To the lawyer the index to a law book is 
of the first importance; and it must go without saying that an attempt to index 
one hundred and seventy-six pages of a legal treatise, in less ‘than three pages, 
as is here done with the subject Construction, must prove highly unsatisfactory. 
Turning to the subject of ‘‘ Power’? in the Index, there is only this refer- 
ence, ‘* Power ’’ 63, 525, 526. Other samples are the following: — 

Class, gift to, 529-532; Contingent, wills, 285-290; Description, 494 et seq.; 
Issue, 535, 554, 564; Kin, next of, 542, 543; Land, 497, 498; and others might 
be added. 

The Index to the whole book embraces only sixteen pages, entirely insuffi- 
cient for a work of this importance and size, and it is to be hoped that in any 
subsequent edition this defect will be remedied. 


J. K. 


Sr. Louis, July, 1887. 
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Limitation of the Liability of Ship Owners Under the Laws of the United 
States. By Cornelius Van Santvoord: New York. May, 1887. 


The Anglo-Indian Codes. Edited by Whitley Stokes, D. C. L. Vol. I. 
Substantive Law. 8vo. 1024 pages. Oxford. Clarendon Press. 1887. 


Political Science Quarterly. Edited by the Faculty of Political Science of 
Columbia College. Vol. II., No.2. Ginn & Co., 743 Broadway, N.Y. June, 
1887. 


A Treatise on the Law of Evidence in Scotland, by William Gillespie Dick- 
son, Advocate. Recast by P. J. Hamilton Grierson,B. A. 2 vols. Edinburgh: 
T.&T. Clark. 1887. 


The Law of Taxation in Louisiana. A treatise on the Assessment and Col- 
lection of Taxes and Licenses, State, Parish, Municipal and Local. By E. D. 
Saunders. New Orleans, La: F. F. Hansell & Bro. 1887. 


The American Reports. Containing all decisions of general interest decided 
in the courts of last resort of the several States, with notes and references. 
By Irving Browne. Vol. LVII. Albany: John D. Parsons, Jr. 1887. 


Report ofthe Board of Censors to the Maine Medical Associ&tion at its 
‘Thirty-fitth Annual Meeting held at Portland, June 14, 1887. Containing 
the Committee’s Report on the Status of the Registration Act. Portland. 
1887. 


Johns Hopkins University Studies in Historical and Political Science. 
Herbert B. Adams, Editor. Fifth Series. VIL The Effect of the War of 1812 
upon the Consolidation of the Union. By Nicholas Murray Butler, Ph. D. 
Baltimore. July, 1887. 


The American Decisions. Vols. 86 and 87. Containing the cases of general 
value and authority decided in the courts of the several States from the earliest 
issue of the State Reports to the year 1869. Compiled and annotated by A. C. 
Freeman. San Francisco: Bancroft-Whitney Co. 1887. 


A Treatise on the Power to Enact, Passage, Validity and Enforcement of 
Municipal Police Ordinances, with appendix of forms and references to all the 
decided cases on the subject in the United States, England and Canada. By 
Norton T. Horr and Alton A. Lemis. Cincinnati, 0.: Robt. Clarke & Co. 


A Digest of the Decisions of the Courts of Law and Equity of the State of 
New Jersey from 1876 to 1887. Embracing all the cases reported in the regu- 
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lar reports of the State, and also in the reports for the District and Circuit 
Courts of the United States for the District of New Jersey. By John H. Stew- 
art. Trenton,N. J. 1887. 


Devlin on Deeds. A Treatise on the Law of Deeds, their Form, Requisites, 
Execution, Acknowledgment, Registration, Construction and Effect. Covering 
the Alienation of Title to Real Property by Voluntary Transfer, together with 
chapters on Tax Deeds and Sheriff’s Deeds. By Robert T. Devlin, Counselor at 
Law. In Two Volumes. San Francisco: Bancroft-Whitney Co., 613 Clay St. 
1887. [This work came too late to receive an extended review in this number.] 


Federal Decisions. Cases argued and determined in the Supreme, Circuit 
and District Courts of the United States. Comprising the opinions of those 
courts from the time of their organization to the present date. Together with 
extracts from the opinions of the Court of Claims and the Attorneys-General. 
And the opinions of general importance of the territorial courts. Arranged by 
William G. Myer. Vol. XVIII. Factors—Hypothecation. St. Louis, Mo.: 
The Gilbert Book Co. 1887. 
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al 
DIGEST OF CASES IN THE LAW PERIODICALS. 
[The purpose of this department of the REVIEW is to advise the profession of the points 
dccided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.] 

NAME. ABBREVIATION. ADDRESS. PUBLISHED. PRICE. 
Albany Law Journal. Alb. L. J. Albany, N. Y. Weebiy. 15 
American Law Record. Am. L. Rec, Cincinnati, oO. Monthly. 50 
American Law Register. Am. L. Reg. Philadelphia, Pa. Monthly. 50 
Aulantic Reporter. Atl. Rep. St. Paul, Minn. Weekly. 25 
Canada Law Journel. Can. L, J. Toronto, Can. Fortnightly, — 
Canadian Law Times. Can. L. T. Toronto, Can. Monthly. a 
Central Law Journpal. Cent. L. J. St. Louis, Mo. Weekly. 3 
Central Reporter. Cent. Rep. Rochester, N. Y. Weekly. 7 
Chicago Legal News. Ch. Leg. N. Chicago, Ill. Weekly. 10 
Criminal Law Magazine and 

Reporte Cr. L. Mag. Jersey City. Bimonthly. — 

Criminal lew —~ Cr. L. Rep. Austin, Texas. Weekly. p25) 

Daily Law Reco: Daily L. Rec. Boston, Mass. Daily. BU) 

Daily Register. Daily Reg. New York. ae 5 

Eastern Reporter. East. Rep. Albany, N. Y. Weekly. 50 

Federal Reporter. Fed. Rep. St. Paul, Minn. Weekly. 20 

Internal Revenue Record. Int. Rev. Rec. New York. oer: 25 

Insurance Law Journal. Ins, L. J. New York. Monthly. 50 

Irish Law Times. Irish L. T. Dublin, Ireland. ae = 

Journal of Jour. of Jur. Edinburg, Scotland. Monthly. 

Kansas Law Journ Kan, L. J. Topeka, Kan. Weekly. 10 q 

Kentucky Law and 

Journal Ky. L. Rep. Louisville, Ky. Monthly. 50 

Law Journal, L. J. London, Eng. Weekly. 6d 

Law Times. L. T. Scranton, Pa. Weekly. _ 

Lancaster Law Review Lan. L. Rev Lancaster, Pa. Weekly. -_ 

Legal Adviser. Leg: Adv. Chicago, Ill. Weekly. = 

Legal Intelligencer. Leg. Int. Philadelphia, Pa. Weekly. — 

Legal News. Leg. N. Montreal. Can. Weekly. 10 

Luzerne Legal a Luz. fag. Reg, Wilkesbarre, Pa. Weekly. 10 

Maryland Law Record Mad. L. Rec. Baltimore, Md. Weekly. 10 

New England Reporter. N. Eng. Rep. Rochester, N. Y. Weekly. — 

Northeastern Reporter. N. East. Rep. St. Paul, Minn. Weekly. 3 

Northwestern Reporter. w. St. Paul, Minn. 25 

New Jersey Law Journal. N.J.L.J. Newark, N. J. Monthly. 25 

Pittsburg gal Journal. Pittsb. L. J. Pittsburg nl Weekly. = 

Pacific Reporte Pac. Rep. St. Paul, Weekly. 25 

Railway and Corporation Law 

Journal. Railw. & Corp. L. J. New York, m ¥. Weekly. os 

Reporter. hy Boston, Mas Weekly. 20 

Southeastern Reporter. 8. E. Rep. St. Paul, Minn. Weekly. 25 

Southern Reporter. So. Rep. St. Paul, Minn, Weekly. 25 

Southwestern Reporter. 8. W. Rep. St. Paul, Minn. Weekly. 25 

Supreme Court Reporter. Sup. Ct. Rep. St. Paul, Minn. ear 50 

Virginia Law on Va. L. J. Richmond, Va. Monthly, 50 

Washington Law Repo Wash. L. Rep. Washington, D. C. Weekly. 10 

Weekly Law Baie Week. L. B. Columbus & Cin., O Weekly. _ 

Weekly Notes of Cases. W.N.C. ae Pa. Weekly. 20 

Western Reporter. West. Rep. Rochester, N. Y. Weekly. ad 

ACTIONS, see CORPORATIONS; LANDLORD AND TENANT; TAXATION, 

ADVERTISEMENT, see TRADE-MARK. 

AGENCY. —([Parties]— When agent may sue in his own name for breach of 
contract made through him for his principal. — Where an agreement to sell per- 
sonal property, made by “A., agent for B.,” is signed by A., without the addition of the 
word “agent,” A, may sue in his own name in the United States Circuit Court in New 
York for damages for a breach of the contract by the vendee, whether the contract be 
considered as made by him personally, in which event he would be entitled to sue at 
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common law, or whether the contract be considered as made by him as agent for the 
benefit of his principal, in which event he would be entitled to sue under Code Civil 
Proc. N. Y. sec. 449, “ as a person with whom or in whose name a contract is made for 
the benefit of another,” such section being made applicable to the United States court 
by Rey. Stats. U. S,, sec. 914. — Albany Iron ¢ Steel Co. v. Lundberg, Sup. Ct. U. 8., 7 Sup. 
Ct. Rep. 958. 


2.——. [Undisclosed principal] — When agent of undisclosed principal may sue 


in his own name. — Plaintiff, through his broker, entered into a contract with de- 
fendant as follows: ‘‘ NEw YORK, April 25, 1832. Sold for account of Mr. E. Ludwig, 
agent, to Mr. L. C. Gillespie, four thousand (4,000) cases Syrian bitumen,” further specify- 
ing the time of delivery and payment, which contract was assented to by both parties; 
the plaintiff not disclosing his principal, though he was in fact the agent of a French 
firm. In an action brought by plaintiff to recover the price of the goods delivered ; held, 
that, as agent of an undisclosed principal, plaintiff could properly sue in his own name, 
and that payment of the judgment to plaintiff would bar an action by the principal-upon 
the same contract. — [The court cite Considerant v. Brisbane, 22 N. Y. 389; Schaefer v. 
Henkel, 75 N. Y. 378.] — Ludwig v. Gillespie, Ct. App. N. Y., 11 N. East, Rep. 835. 


AGRICULTURAL LIEN, see LANDLORD AND TENANT. 
ALIENS. —[Naturalization] — Foreign-bornchildren dwelling within the United 


States at the time of the naturalization oftheir parents. — The act of Congress 
of April 14, 1802, sec. 4 (2 St. U. 8. 154), provides that the children of persons duly natur- 
alized under any law of the United States, who may have become citizens of any one of 
the States, being under twenty-one years of age at the time of their parents being nat- 
uralized, shall, if dwelling in the United States, be considered citizens thereof. Held, 
under this provision, that infant children of aliens, though born out of the United 
States, yet, if dwelling in the United States at the time of their parent’s naturalization, 
become citizens thereof; and the section is prospective, and intended to embrace the 
children of those who should thereafter be, as well as those who had already been, 
naturalized. — State ex rel. Carey v. Adriano, Sup. Ct. Mo., 4S. W. Rep. 263. 


APPELLATE PROCEDURE.-— [Bill of exceptions])— Manner of taking and 


saving exceptions. — Where a bill of exceptions, instead of stating distinctly, as re- 
quired by the fourth rule of the Supreme Court of the United States, the matters of law 
in the charge which are excepted to, refers to an exhibit annexed containing the evi- 
dence, with minutes that certain parts of it were objected to, and another exhibit con- 
taining the charge in full, with the stenographer’s notes of a conversation afterwards 
that counsel “‘ excepted” to that part of the charge which bore upon a certain subject, 
or to the refusal of the court to charge as orally requested in the course of that conver- 
sation, the bill is insufficient in form, and will not be considered by the Supreme Court. — 
(The court say: “The object of a bill of exceptions is to put on record rulings and 
instructions in matter of law which could not otherwise be a subject of revision in a 
court of error. The excepting party, in order to entitle himself to such revision, must 
not only allege exceptions at the trial or hearing, but he must afterwards draw up and 
hand to the presiding judge those exceptions in writing, stating distinctly and spec- 
ifically the rulings or instructions of which he complains. 2 Inst. 426; Steph, Pl. (1st 
Am, ed.) 111; Turner v. Yates, 16 How. 14, 29; Insurance Co. v. Sea, 21 Wall.158. If the 
exceptions so drawn up by the party in writing are found to be true, they are sealed, or 
often, in the practice of Federal courts, merely signed, by the presiding judge. Her- 
bert v. Butler, 97 U. 8.319; Rev. Stats., sec. 953. Minutes of the judge or clerk, or notes 
of a stenographer, cannot take the place of a bill of exceptions, but are only memoranda 
by the aid of which one may afterwards be drawn up. Pomeroy v. Bank of Indiana, 1 
Wall. 592; Thompson v. Riggs,5 Wall. 663; Young v. Martin, 8 Wall. 354; Insurance Co. 
v. Lanier, 9 U. 8,171. The exceptions must be drawn up and settled in proper form in 
the court below, and ca t bea ded or redrafted in this court. Stimpson v. West 
Chester Ry. Co.,3 How. 553. This bill of exceptions has been framed and allowed in 
disregard of the settled rules of law upon the subject. No ruling upon evidence is open 
to revision, because none appears to have been excepted to (Scott v. Lloyd, 9 Pet. 418, 
442),and the overruling of the motion tor a new trial is not a subject of exception. 
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Railway Co. v. Heck, 102 U. 5.120. The bill of exceptions, instead of stating distinctly, 
as required by law and by the fourth rule of this court, those matters of law in the 
charge which are excepted to, and those only, does not contain any part of the charge, 
or any exception to it, and undertakes to supply the want by referring to exhibits an- 
nexed, containing all the evidence introduced at the trial, the whole charge to the jury, 
and notes of a desultory conversation which followed between the judge and the coun- 
sel on both sides, leaving it to this court to pick out from those notes, if possible, a 
sufficient statement of some ruling in matter of law. But to assume to do that would 
be to take upon ourselves the duty of a drawing up proper bill of exceptions, a duty 
which belonged to the excepting party, and should have been performed before suing 
out the writ of error. This we are not authorized todo. Our duty and authority are 
limited to determining the validity of exceptions duly framed and presented.""] — Hanna 
y. Maas, Sup. Ct. U. 8.,7 Sup. Ct. Rep. 1055. 


ARBITRATION, see LANDLORD AND TENANT. 

ARREST, see CRIMINAL PROCEDURE; MARITIME Law. 
ASSESSMENTS, see CONSTITUTIONAL Law. 

ASSIGNMENT, see MUTUAL BENEFIT SOCIETIES. ° 


ASSIGNMENT FOR CREDITORS. — [Confession of judgment] — Preference by 
confession of judgment under Missouri statute.— Under Rev. Stats. Mo. 1879, 
sec. 3696, authorizing a judgment by confession, a confession by an insolvent debtor of 
judgments to the amount of 50 per cent of his indebtedness, not followed by a voluntary 
assignment, nor made in contemplation of one, is valid although it operates as a prefer- 
ence, and all the debtor’s available property is seized to satisfy the judgments. — Weil 
y. Polack, Cir. Ct. E. D. Mo., 30 Fed. Rep. 813. 


2—.—. [Jurisdiction — State and Federal jurisdiction — Injunction] —When 
Federal court will not set aside confessions of judgment made in State 
courts. — Where an insolvent debtor confessed eight judgments in favor of certain of 
his creditors in a State court, and all his property was levied upon to satisfy such judg- 
ments, and a bill was filed in the Federal courts on behalf of his other creditors, ask- 
ing that such confessions of judgment be declared a general assignment, within the 
meaning of Rev. Stats. Mo. 1879, sec. 354, for the benefit of all the debtor's creditors, and 
that the sheriff who had possession of the property under executions from the State court 
should be decreed to be a general assignee or trustee, amenable to the orders of the court; 
held, that the relief asked could not be granted, and that the bill must be dismissed. — 
{In concluding his opinion, it said, by Mr. District Judge Thayer: ‘‘ The prayer of the 
present bill is certainly anomalous, in that it asks the court to decree that certain judg- 
ments regularly obtained in the State court are not judgments, but instruments of an 
entirely different character, and in that it asks this court to interfere with process 
emanating from the State court for the enforcement of such judgments, and to declare 
that the sheriff of the city of St. Louis, who now holds funds realized upon execution 
under said judgments, is merely an assignee or a trustee with respect to such funds, 
and as such is amenable to the orders of this court. The prayer of the bill is, in my 
judgment, sufficient to condemn it. Previous decisions of the Federal courts in this 
State furnish no warrant for the claim that we can grantthe relief the rein demanded. 
I shall accordingly order that the demurrer be sustained.’’] — Ibid. 


3.——. [Interpretation] — What language confers power to sell on credit. —A 
power granted to the assignee in a deed of assignment to sell and dispose of the goods, 
and collect the accounts, “‘ converting the same into cash or its equivalent,” is not a 
power to sell on credit, or if so, and therefore constituting a badge of fraud, is not suffi- 
cient to render the deed void upon its face. — Kellogg v. Muller, Sup. Ct. Texas, 4S. W. 
Rep. 361. 


4.—. —. [Mortgage — Preferences]— When mortgage does not operate as a 
general assignment under Kentucky statute. —Gen. Stats. Ky., ch. 44, art. 2, sec. 1, 
provides that every mortgage made by a debtor in contemplation of insolvency, and 
with a design to prefer one creditor over another, shall operate as a transfer of the 
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debtor’s property for the benefit of the creditors generally. Held, that this statute does 
not prohibit a debtor, though he be in failing circumstances, from executing a mortgage 
to secure a debt created simultaneously with the execution of the mortgage. But if a 
debtor, knowing that he is insolvent, and in order to give a particular creditor a prefer- 
ence over other creditors, gives him a mortgage to secure a debt already created, to- 
gether with a liability simultaneously created, and the creditor knows of this, and aids 
in the arrangement, he can obtain no benefit under the mortgage ; it will operate, under 
the statute, as a conveyance for the benefit of creditors generally. — M’ Cann v. Hill, Ct. 
App. Ky., 48. W. Rep. 337. 


5. ——. ——. [Preference— Attorney] —Reasonable attorney's fee not a prefer- 
ence. — A provision in an assignment for the benefit of creditors, directing the payment 
of a reasonable fee to the lawyer who prepared the assignment for his services, is not 
an unlawful preference. —[See, also, Verner v. McGhee, ante, 113, and note.] —Verner vy. 
Davis, Sup. Ct. 8. C., 2.8. E. Rep. 114. 


6. ——. —. [Preferences —Insolvency]— Power of insolvent debtor to prefer 
creditors in Indiana — When instrument should be construed an assignment 
for the benefit of creditors.—In Indiana, notwithstanding Rey. St. 1881, section 
2662, providing that thereafter all assignments made by debtors in embarrassed or fail- 
ing circumstances, except general assignments of all their property, in trust, for the 
benefit of all their bona fide creditors, should be deemed fraudulent and void, such 
debtors may still prefer their creditors by confession of judgment, or by selling, mort- 
gaging, or pledging their property; but an assignment by a partnership of all the firm 
assets, preferring certain creditors, is neither a sale, a mortgage, nora sale in the na- 
ture of a mortgage, and at the suit of an unpreferred creditor, will be declared to be an 
assignment for the equal benefit of all creditors. [The court cites: Martin v. Hausman, 
14 Fed. Rep. 160; Dahiman v. Jacobs, 16 Fed. Rep. 614; Kellog v. Richardson, 19 Fed, 
Rep. 70; Clapp v. Dittman, 21 Fed. Rep. 15; Perry v. Corby, Id. 737 ; Kerbs v. Ewing, 22 Fed, 
Rep. 693, An interesting collection of cases is added by the editor of the Federal Re- 
porter, of which are the following: Wood v. Franks, 7 Pac. Rep. 50; Colorado, Doggett 
B. & H. Co. v. Herman, 16 Fed. Rep. 812; Campbell v. Colorado 0. &I. Co., 10 Pac. Rep. 
248; Illinois, Schroder v. Walsh, 11 N. E. Rep. 70; May v. First National Bank, 10 N. E. 
Rep. 202; Indiana, Gilbert v. McCorkle, 11 N. E. Rep. 29%; Henderson v. Pierce, 9 N. E. 
Rep. 449; Redpath v. Tutewiler, Jd. 911; Grubbs v. Morris, 2 N. E. Rep. 579; Iowa, Aul- 
man v. Aulman, 32 N. W. Rep. 240; Van Patten v. Burr, 3 N. W. Rep. 524; Gage v. Parry, 
29 N. W. Rep. 822; Farwell v. Jones, 19 N. W. Rep. 241; Missouri, Martin v. Hausman, 4 
Fed. Rep. 160; Nebraska, Nelson v. Gary, 19 N. W. Rep. 630; Grimes v. Farrington, 26 N. 
W. Rep, 618; Pennsylvania, Gallagher’s Appeal, 7 Atl. Rep. 237; Lake Shore Banking Co. 
v. Fuller, 1 Atl. Rep. 731; Teras, Waterman v. Silberberg, 28. W. Rep. 578; Fant v. Els- 
bury, Id. 866; Wisconsin, Bradley v. Kroft, 19 Fed. Rep. 295; and by implication in Kan- 
sas, Tootle v. Coldwell, 1 Pac. Rep. 329; Bailey v. Johnson (Colo.), 12 Pac. Rep. 209; 
Tootle v. Coldwell (Kan.), 1 Pac. Rep. 329; Gilbert v. McCorkle (Ind.), 11 N. E. Rep. 296; 
Schroder v. Walsh (Ill.), Jd. 70; Gage v. Parry (lowa), 29 N. W. Rep. 822; Holbergv. 
Jaffray (Miss.),2 South. Rep. 168; a mortgage, Aulman v. Aulman (Iowa), 32 N. W. Rep. 
241; Cadwell’s Bank v. Crittenden (Iowa), 23 N. W. Rep. 646; Carson v. Byers (Iowa), 25 
N. W. Rep. 826; Waterman v. Silberberg (Texas), 2 8. W. Rep. 578; Tootle v. Coldwell, 
(Kan,), 1 Pac. Rep. 329; Gage v. Parry (lowa),29 N. W. Rep. 822; Carterv. Rewey (Wis.), 
22 N. W. Rep. 129; Berry v. O’Connor (Minn.), 21 N. W. Rep. 840; Martin v. Haus- 
man, 14 Fed. Rep. 160; a deed, Scott r. McDaniel (Texas), 3S. W. Rep. 291; a transfer of 
securities or choses in action, Gage v. Parry (Iowa), 29N. W. Rep. 822; the sale of per- 
sonal property, Essex Co. v. Lindsley (N. J.), 3 Al. Rep, 391; or the payment of money. 
It may be made by a husband to a wife, Hoesv. Boyer (Ind.), 9 N. E. Rep. 427; Leonard 
v. Green (Minn.),24 N. W. Rep. 915. The creditor may take his pay in money or property, 
Fuller Electrical Co. v. Lewis (N. Y.),5 N. E. Rep. 437. Butin case of sale the valuation 
must be fair, Edwards v. Dickson (Texas), 2 8. W. Rep. 718; the Holladay Case, 27 Fed. 
Rep. 830; Verner v. McGhee (S. C.), 2S. E Rep. 113; Farrall v. Farnan (Ma.), 5 Atl. Rep. 
622; Gilbert v. McCorkle (Ind.), 11 N. E. Rep. 296; Fisher v. Syfers (Ind.), 10 N. E. Rep. 
306; Bierbower v. Polk (Neb.), 22 N. W. Rep. 698, The preferred creditor may be the 
assignee of the assignment subsequently made, Nelson v. Gary (Neb.), 19 N. W. Rep. 
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630. The interval of time separating the transactions may be “‘ a few days,” Sweetser v. 
Camp (Mich.), 29 N. W. Rep. 506; or five days, Stix v. Sadler (Ind.),9 N. E. Rep. 905. 
The assignment may be made on the day following the preferential transfer, In re Guyer 
(lowa), 29 N. W. Rep. 826; Gilbert v. McCorkle (Ind.), 11 N. E. Rep. 296; Bailey v. Kansas 
Manfg. Co, (Kan.), 3 Pac. Rep. 756; Lake Shore Banking Co. v. Fuller (Pa.), 1 Atl. Rep. 
731; or onthe same day, Farwell v. Jones (lowa), 19 N. W. Rep. 241; Nelson v. Gary 
(Neb.), /d. 630; even within an hour, Gage v. Parry (lowa), 29 N. W. Rep. 822; Lake 
Shore Banking Co. v. Fuller (Pa.), 1 Atl. Rep. 731; Appeal of Lake Shore Banking Co., 
Id. 735; In re Guyer (Iowa), 29 N. W. Rep. 826; Bonns v. Carter (Neb.), 31 N. W. Rep. 381; 
Martin v. Hausman, 14 Fed. Rep. 160; Winner v. Hoyt (Wis.), 23 N. W. Rep. 360.) — 
Woonsocket Rubber Co. v. Falley, Cir. Ct. D. Ind., 30 Fed. Rep. 808, 


—. —. See BANKS AND BANKING, 
ATTACHMENT, see Corporations. 


ATTORNEY. — When entitled to compensation out of fund in court. -- An attor- 
ney at law employed to attend to the business which produced a fund in court, 
who renders considerable and valuable services, and brings the matter to a successful 
conclusion, is entitled to compensation for his services out of the fund.— Spencer's Ap- 
peal, Sup. Ct. Pa., 9 Atl. Rep. 523. 


—.—. See ASSIGNMENT FOR CREDITORS; TRESPASS. 
BAILMENT, see NEGLIGENCE. 
BANERUPTCY, see JUDGMENT. 


BANKS AND BANKING.—[Trusts— Assignment for creditors — Deed — Es- 
crow]— Breach of trust fora banker to whom a deed is delivered in escrow, 
to receive for the grantor thereof its own certificates of deposit instead 
of money.— A. sold land to B. and forwarded the deed and abstract of title to 
a banker to be delivered to B. on payment of $2,000, which was to be immediately 
remitted to him. The banker delivered the deed to B. on payment by him of four 
$100 bills, and certain certificates of deposit which the banker had previously issued 
to him and others. The banker failed the same night, and before the $2,000 had 
been remitted to A.; held, that it was a fraud on A. for the banker to receive certifi- 
cates instead of cash, and that the assets in the hands of his assignee were impressed 
with a trust in favor of A. to the extent of $2,000, and that his claim for that amount 
should be paid in preference to all other claims. —[(The court follow its previous 
decision in McLeod v. Evans, 66 Wis. 401; s. c. 28 N. W. Rep. 173, 214. The court 
also cite the following cases: Third Nat. Bank of St. Paul v. Stillwater Gas Co., 30 
N. W. Rep. 440; Am. L. Reg., April, 1887, p.254; Thompson v. Gloucester City Sav. 
Inst., 8 Atl. Rep. 97. The court in referring to one of these cases adds: “ There is 
an instructive note by Judge Pierce to the case of Third Nat. Bank v. Stillwater Gas Co., 
in the Law Register, supra, where many cases on this branch of the law are commented 
upon by the writer; and we think it is a fair result of the authorities, under the cir- 
cumstances of this case, to say that the general assets in the hands of the defendant 
is impressed with a trust in favor of the plaintiff to the extent of $2,000, which Hodges 
wrongfully misappropriated. It was a clear fraud on his part to receive these certifi- 
cates, instead of claiming the money, on the eve of his failure. He violated his instruc- 
tions in receiving them, and in delivering up the deed.” Taylor and Cassaday, JJ., in 
the same action say: “‘ It seems to us that the decision in McLeod v. Evans goes further 
than any other well-considered adjudication of an appellate court. While we bow to 
the rule thus affirmed by the majority of this court as a binding authority, which must 
be followed while it remains, yet we do not concede the logic of the reasons given, nor 
the application of the authorities cited in support of it.) — Francis v. Evans, Sup. Ct. 
Wis , 33 N. W. Rep. 93. 


—. —. See NEGOTIABLE INSTRUMENTS. 
BAR-ROOM, see LANDLORD AND TENANT. 
BILL OF EXCEPTIONS, see APPELLATE PROCEDURE. 
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BILL OF LADING, see CARRIERS OF GOODS 
BILLS QUIA TIMET, see JURISDICTION. 


BONA FIDE PURCHASER, see NEGOTIABLE INSTRUMENTS; SALE OF GOODS 


BOYCOTTING, see CONSPIRACY 
BRIDGES, sce MUNICIPAL CORPORATION 
BUILDING, see NEGLIGENCE. 
BY-LAWS, see CORPORATION. 


CARRIERS OF GOODS. — [Bill of lading — Delivery] — Care of goods after ar- 
rival at destination. — The stipulation in a bill of lading that the goods should be 
forwarded to “ Louisville depot only,” is sufficient to relieve the common carrier from 
making a personal delivery to the consignee at his residence or place of business, but it 
does not authorize the carrier to unload the goods at such depot, and give them no fur- 
ther attention. The carrier must use reasonable care to keep them safely after they are 
unloaded, and is responsible therefor as a warehouse man, — [The court cite: Bansemer 
v. Toledo & W. Ry. Co., 25 Ind. 434; Pittsburgh, C. & St. L. Ry. Co. v. Nash, 43 Ind. 423; 
McEwen v, Jeffersonville, etc., R. Co., 33 Ind. 368; Jeffersouville, etc., R. Co. v. Irvin, 
46 Ind. 180; American Exp. Co. v. Hockett, 30 Ind. 251; Adams Exp. Co. v. Darnell, 31 
Ind. 20; American Exp. Co. v. Stack, 29 Ind. 27; Baltimore & O. R. Co. v. McWhinney, 36 
Ind. 436; Green & Barren River Nav. Co. v. Marshall, 48 Ind. 596; Cincinnati, etc., Air- 
Line R. Co. v. McCool, 26 Ind. 140; American Exp. Co. v. Fletcher, 25 Ind. 492; McCul- 
loch v. McDonald, 91 Ind. 240; Indianapolis, etc., R. Co. v. Remmy, 13 Ind. 518; Bartlett 
v. Pittsburgh, C. & St. L. Ry. Co., 9 Ind, 281; Hall v. Pennsylvania Co., 90 Ind. 459; Lake 
Shore & M. S. Ry. Co. v. Bennett, 89 Ind. 457; Hutch. Carr., secs. 126, 351, 354, 388.) — 
Merchants’ Dispatch § Transp. Co. v. Merriam, Sup. Ct. Ind., 11 N. E. Rep. 955. 


—. —. Circumstances under which carrier held liable for delivery of 
goods to wrong person.— A consignee forwarded goods by a carrier, consigned to 
himself, “‘ to be forwarded to Louisville depot only,” and sent the bill of lading, witha 
draft attached, to a banker for collection. The drawee of the draft never paid it, but 
wrote out an order in favor of his brother upon the carrier, signed by himself as “ agent,” 
and obtained the goods. Held, that as there was evidence that the bill of lading was 
not produced, and the goods were delivered to the drawee’s brother upon the letter 


alone, and without inquiry as to his identity or right to the goods, the carrier was liable 
for the loss. — J bid. 


CARRIERS OF PASSENGERS.— Assaults upon passenger by carrier’s serv- 
ant. — What will be misconduct on the part of a carrier’s servants toward a passenger, 
can not be defined by a general rule applicable to every case, but must depend upon the 
particular circumstances in which they are required to act. In the enforcement of 
reasonable regulations established by the carrier for the conduct of its business, the 
servant may be obliged to use force. But the law will not protect the carrier if the serv- 
ant uses excessive or unnecessary force.—[The court cite Hoffman v. N. Y. C. & Hud- 
son River R. R. Co., 87 N. Y. 24; Rounds v. Delaware, etc., R. R. Co., 64 Jd. 129, 134; Lynch 
v. Metropolitan R. R. Co., 90 Jd.77; Ramsden v. Boston & Albany R. R. Co., 104 Mass. 121; 
Noble v. Cunningham, 74 Il. 53; N. W. R. R. Co. v. Hack, 66 Id. 242; Robinson v. Webb, ll 
Bush, 464, 482.] — New Jersey Steamboat Co. v. Brockett, Sup. Ct. U. 8., 19 Ch. Leg. N. 299. 


2—. —. Illustration. — Plaintiff was received by defendant carrier as a deck pas- 
senger. He was forcibly removed by defendant's servants while in a part of the boat 
where such passengers were not allowed to be, and was seriously injured. The verdict 
for plaintiff for $5,500 is aflirmed. — J bid. 


3.—. Ejecting a passenger who refuses to pay his fare until he is given a 
seat. — A. got on a passenger train ata city station, and went into the ladies’ car, where 
he was unable to find a seat. He remained in this car standing, and refused to surren- 
der his ticket until he was given a seat. The conductor told him that there would soon 
be seats vacant, or that he could find a seat in the gentlemen’s car, but he refused to go 
into that car, on the ground that the smoking there would make him sick. When his 
ticket was again demanded of him, he refused to give it up, and was ejected from the 


C. 
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CARRIERS OF PASSENGERS — Continued. 
train, for which he sued the railroad company for damages. Held, that he was not 
entitled to recover. — Memphis, etc., R. Co. v. Benson, Sup. Ct. Tenn., 4 8. W. Rep. 5. 


4. ——. [Race discrimination] — Ejecting colored passenger for claiming right to 
ride in same car with white ladies. — Plaintiff, a mulatto woman, purchased aticket 
on defendant’s railroad for a ten-mile journey. She passed through the front car, and 
attempted to enter the rear car, which, by a regulation of the company, was set apart for 
white ladies and gentlemen. She was stopped on the platform, and told to ride in the 
front car, which she refused to do, and refused to give up her ticket unless allowed to 
ride in the rear car. She was ejected from the train. It appeared on the trial that per- 
sons of both sexes were allowed to ride on the front car without regard to color or race, 
and the two cars were alike in every respect as to comfort, convenience, safety, and 
equipment. There was conflicting evidence as to smoking going on at the time in the 
front car. Held, that, as plaintiff's purpose evidently was to harass the defendant with 
a view to bringing this action, and her persistence was not in good faith, with a view to 
obtain a comfortable seat for the short ride, the judgment in her favor in the court below 
should be reversed. — Chesapeake, etc., R. Co. v. Wells, Sup. Ct. Tenn., 4 S. W. Rep. 5, 


—. See NEGLIGENCE. 


CEMETERIES. — [Ejectment] — Right of lot owners to maintain ejectment 
against cemetery associations. — The owner of a cemetery lot under a deed convey- 
ing the fee for uses of sepulture only, and subject to conditions and limitations imposed 
by regulations of the managers, who, by the charter of the association, are given the 
care and management of and a general superintendence over the cemetery, can maintain 
ejectment against the cemetery association. Van Syckel, J., dissenting. — [Compare 
Queen v. Abney Park Cemetery Co., L. R. 8 Q. B. 515; Buffalo City Cemetery Assn. v. 
City of Buffalo, 46 N. Y. 503.] — New York Bay Cemetery Co. v. Buckmaster, Ct. Err. & App. 
N. J.,9 Atl. Rep. 591. 


CERTIFICATE OF DEPOSIT, see NEGOTIABLE INSTRUMENTS. 
CHANGE OF GRADE, see EMINENT DOMAIN. 


CHARITABLE TRUST. — Beneficiaries unknown.—In a conveyance of land toa 
county for educational purposes the trust does not fail because the beneficiaries are 
unknown. — Bailey v. Umatilla Co., Sup. Ct. Ore., 13 Pac. Rep. 890. 


CHARTER, see INTOXICATING LIQUORS; RAILWAY COMPANIES, 


CHATTEL MORTGAGE. — [Crop conversion — Notice — Registration] — Validity 
of mortgage of crop for ensuing year. — A cotton planter, cultivating land for the 
purchase price of which he had mortgaged his crop for the ensuing year, made two 
mortgages on the same crop, one before and one after it was sown, to other parties, to 
cover past and future advances from them. Advances were made thereafter, and the 
mortgager continued in their debt. He sold part of his crop through a broker, and 
received the proceeds. In a suit against the broker by the second mortgagees for con- 
version, held, that the first mortgage of the plaintiffs, though not notice to third parties 
under the Alabama registration law, being made before the crop was planted, was a 
valid executory contract, conveying to the mortgagees an equity which, on their taking 
possession of the crop, would become a legal title. — Marks v. Robinson, Sup. Ct. Ala., 2 
8. Rep. 292. 

2—. —. [Trover—Conversion]— Right of second mortgagee to maintain 
trover.—In such a case the mortgager in possession, having a legal title against all 
but the prior mortgagee, could convey to the second morigagees such a title as would 
enable them to maintain trover against any one but the prior mortgagee, or those claim- 
ing under him. The broker had only such right as the mortgager could give after the 
execution of the mortgages, and could not depend on the outstanding title of a 
stranger. — J bid. 


CHILD, see NEGLIGENCE. 
CIRCULAR, see TRaDE-MARK. 
CITIZENSHIP, see JuriIsDICTION. 


r- 
be 
m 

it 
ir- 
re 
er 
33 
n, 

31 

36 

att 
ke 
of 
to 
ut 
er 
v- 
he 

of 
he 
d- 
ch 
21; 

at 
ict 

a 
re 
n- 
on 
go 
nis 
he 


642 


CIVIL PROCEDURE.— [Costs — Surety — Justification] — Examination of surety 
touching his solvency and refusal to answer questions. —- Upon the examina- 
tion as to his solvency, of a surety upon a bond for security for costs: 1. The surety 
cannot be compelled to produce his title deeds. 2. The examining party has no right to 
inquire as to all the property which the surety may own. The surety may say, “‘lowna 
certain property and J claim that to be of sufficient value to qualify me to be a surety.”’ 
3. The surety will not be committed because he gives unsatisfactory answers, as that 
he cannot remember the description of his lands. This is not a refusal to answer. — Re 

Assiniboia Election, Ct. Q. B., 4 Man. L. R. 346. 


2.——. [Federal courts] — Bill of exceptions not signed too late after commence- 
ment of term to which writ of error is returnable. — Where a bill of exceptions in 
a United States Circuit Court has been partially settled by the judge, but, by stipulation 
of counsel for the parties, and to suit the convenience of the judge, the matter is post- 
poned and the bill is not signed until after the beginning of the term of the Supreme 
Court at which the writ of error is made returnable, and during a term of the Circuit 
Court succeeding that at which the case was tried, it will not be stricken from the record 
because not allowed and signed in time. -— [Citing U. 8S. v. Breitling, 20 How. 252. Dis- 
tinguishing Walton v. U. S.,9 Wheat. 651; Ex parte Bradstreet, 4 Pet. 102; Sheppard v. 
Wilson, 6 How. 260,275; Muller v. Ehlers, 91 U. S. 249; and Coughlan v. District of 
Columbia, 106 U. 8,7, 1 Sup. Ct. Rep. 37.] — Davis v. Patrick, Sup. Ct. U.S., 7 Sup. Ct 
Rep. 1102. 


CO-EXECUTORS, see EXECUTORS AND ADMINISTRATORS, 
COMMON LAW, see CONSPIRACY; CRIMES. 

COMPLAINT, see NEGLIGENCE. 

COMPROMISE, see NEGLIGENCE. 

CONDITION PRECEDENT, see CORPORATIONS. 

CONDITION SUBSEQUENT, sce DEEDs. 

CONFESSION OF JUDGMENT, see ASSIGNMENT FOR CREDITORS. 
CONFLICT OF LAWS, see ConTRACT. 
CONSEQUENTIAL INJURIES, see EMINENT DOMAIN. 
CONSOLIDATION, see CORPORATIONS. 


CONSPIRACY. —[Boycotting — Common law]—Boycotting a conspiracy at 
common law. — A combination of persons for the purpose of preventing and deterring 
a corporation from taking into its employ certain other persons, or for the purpose of 
intimidating and driving away from the employment of a corporation certain persons, is 
a conspiracy at common law; and, the subject-matter of the offense being the same here 
as in England~namely, an interference with the property rights of others, and are- 
straint upon the lawful prosecution of their industries, as well as an unlawful control 
over the use and employment by workmen of their labor for such time, person and price 
as they choose, —it is applicable to the situation and circumstances of this State, and is 
therefore the common law of Vermont. —[The court cite: Reg. v. Selsby, 5 Cox Cr. Cas. 
495; Tindal, C. J., in Reg. v. Harris, 1 Car .& M. 661; Crompton, J., in Hilton v. Eckersley, 
6 El. & Bl. 47; and Grose, J., in Rex v. Mawbey, 6 Term R. 619; Lord Mansfield, in Rex 
v. Eccles, 1 Leach Crown Cases, 274; Hill, J., in Walsby v. Anley, 3 El, & El. 516; Camp- 
bell,C. J.,in Reg. v. Rowlands, 17 Adol. & E. 671 (N. s.); Baron Lramwell, in Reg. v. 
Druitt, 10 Cox Crim. Cas. 592; Brett, J.,in Reg. v. Buan, 12 Cox Crim. Cas. 316; Malins, V. 
C., in Springhead Co. v. Riley, L. R. 6 Eq. 551; Coleridge, C. J., in Mogul S. S. Co. v. 
McGregor, 15 Q. B. Div. 476; Shaw, C. J., in Com. v. Hunt, 4 Mete. 111, 128; Caton, J., in 
Smith v. People, 25 Ill. 17; Gibson, C. J., inCom. v. Carlisle, Jour. Jur. 225; Chapman, C. 
J., in Carew v. Rutherford, 106 Mass. 1; Rex v. Fergurson, 2 Starkie, 489; Rex v. Byker- 
dike, 1 Moody & R. 179; People v. Fisher, 14 Wend. 9; State v. Donaldson, 32 N. J. Law, 
151; Snow v. Wheeler, 113 Mass. 136; State v. Noyes, 25 Vt. 415; State v. Burnham, 15 N. 
H. 396; Morris Coal Co. v. Barclay Coal Co., 68 Pa. St. 173. See, also, State v. Glidden 
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CONSPIRACY — Continued. 
(Conn.), 8 AU. Rep. 880; Old Dominion S. 8. Co. v. McKenna, 30 Fed. Rep. 48.] -- State v. 
Stewart, Sup. Ct. Vt., 9 Atl. Rep. 599. 


2..—.—. What indictment for need not allege. — The indictment need not allege 
in terms that the corporation desired or intended to employ the person whom it is 
alleged to have been prevented from employing, and whose employment the defendants 
are alleged to have conspired to prevent. If the indictment charges a conspiracy to do 
an act unlawful at common law, it is not necessary to allege the means by which the 
conspiracy was to be carried out; and, if the indictment does allege means which are 
by statute made unlawful, such as threats or intimidation, it is enough to follow the 
language of the statute, and it is not necessary is set out specifically the kind of threats 
or methods of intimidation made use of. — [bid. 


CONSTITUTIONAL INHIBITION, see INTOXICATING Liquors. 


CONSTITUTIONAL LAW. — [Criminal law. — Right of dtop -- Con- 
tinuance] — Invalidity of statute authorizing prosecuting attorney to avoid 
a continuance by admitting that the absent witnesses will testify asstatedin 
the affidavit. — General Statutes Missouri, section 1836, providing that when, in acrim- 
inal case the adverse party will consent that on the trial the facts set out in the application 
or affidavit for continuance, as the facts which the party asking the continuance expects 
to prove by the absent witness, shall be taken as and for the testimony of such witness, 
the trial shall not be postponed, is void, as against an accused showing due diligence, 
since it violates the constitutional right of the accused to have process to compel the 
attendance of witnesses in his behalf.— [The court say: “ But it may be urged that the 
legislature has provided that the facts set forth in the affidavit ‘ shall be taken and re- 
ceived by the jury as the testimony of the absent witness.’ So it has, but all that a legis 
lature enacts does not necessarily pass for law. So, too,it might enact that a piece of 
palpable pot metal should be ‘ taken and received’ by a jury as genuine guinea gold; 
but Limagine that all the legislatures in the land would not have sufficient power to 
make a common-sense jury so take and receive it. There is a limit to the power of the 
legislature ; there is a boundary over whichit may not pass, It cannot make the impos- 
sible, possible; nor, in defiance of the billof rights, pel the d to accept a piece 
of paper instead of a man.”] — State v. Berkley, Sup. Ct. Mo., 4S. W. Rep. 24. 


2,—. [Due process of law— Drainage — Assessments — Notice] -- Validity of 
Indiana statute relating to assessment of the cost of drainage. — Section 10 of 
the Indiana act of April 6, 1885 (Acts Ind. 1885, p. 129), which gives county surveyors 
power to repair drains, and to certify the cost of keeping the same in repair to the 
county auditor, who shall pay the same, and obtain reimbursement from the assess- 
ments uponthe proprietors, makes provision for notice, and authorizes an appeal, and 
is not unconstitutional as depriving the owner of his property without due process of _ 
law. — Fries v. Brier, Sup. Ct. Ind., 11 N. East. Rep. 958. 


3.—. [Elective franchise — Naturalization — Registration] --Suit preventing 
registration of voter within thirty days after naturalization unconstitu- 
tienal. — Under the Massachusetts constitution, and the amendments thereto, the Mass- 
achusetts act of 1885, ch. 345, sec. 7, enacting that “ no person hereafter naturalized in any 
court shall be entitled to be registered as a voter within thirty days of such naturaliza- 
tion,” is unconstitutional ; and an action of tort for damages may be maintained against 
a board of registrars of voters by one whom the board has refused to register because 
he had been naturalized within thirty days previous to his application for registration. — 
Kineen v. Wells, Sup. Jud. Ct. Mass., 11 N. E. Rep. 916. 


4. ——. [Eminent domain— Municipal corporation — Railroads] — Legislature 
may appropriate street to use of railroad.—The legislature has the constitu- 
tional right to authorize the construction of a steam railroad along a public street in a 
city, and it is immaterial whether the fee in the street is owned by the city, or by the 
abutting lot-owners. The latter have no claim for compensation against the railroad, 
unless it is so constructed or operated as to deprive them of the reasonable use of the 
street. — Bulion vy. Short- Route Ry. Transfer Co., Ct. App. Ky., 4S. W. Rep. 332. 
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CCNSTITUTIONAL LAW Continued. 
5. —-. [Exclusive privileges — Physician] — Validity of Illinois statute regu- 


lating practice of medicine. — The Illinois act of 1877 (Laws 1877, p. 154), regulating 
the practice of medicine, and prescribing the requisite qualifications to be possessed by 
physicians, is not in conflict with Const., art. 4, sec. 22, prohibiting special laws con- 
ferring upon corporations, associations, or individuals any special exclusive privilege, 
immunity, or franchise, because of the proviso that it shall not apply to those that have 
practiced medicine for ten years, as such proviso does not confer upon the ten-year 
practitioner any special privilege, immunity, or franchise, but is to be considered as a 
regulation relating to qualifications for admission to practice, —[The court cite: State 
v. Dent, 25 W. Va. 1; Wert v. Clutter, 37 Ohio St. 347; State v. State Board of Medical 
Examiners (Minn., October term, 1835), 20 N. W. Rep. 238; Great Western R. Co. v. 
Bacon, 30 11. 353; Harbaugh v. City of Monmouth, 74 Ill. 367.] — Williams vy. People, Sup. 
Ct. Ill, 11 N. East. Rep. 881. 


6. ——. [Foreign commerce — License] -—- Invalidity of State law requiring license 


from peddler of goods manufactured in a foreign country. -—-That part of sec. 
3952, R. L. Vt., which requires one who peddles articles grown or manufactured in a 
foreign country to have a license, is in conflict with sec. 8, art. 1, of the Federal consti- 
tution, as an attempted regulation of foreign commerce. — [The court cite: Welton v. 
Missouri, 91 U. 8, 275; Brown v. Maryland, 12 Wheat. 419; Waite, C. J., in Hall v. De- 
Cuir, 95 U. 8. 485, 549; State Tonnage Tax, 12 Wall. 204; Sherlock v. Alling, 93 U.S. 99; 
Railroad v. Pennsylvania, 15 Wall. 282; Cook v. Pennsylvania, 97 U. 8. 566; Guy v. Balti- 
more, 100 U. S. 434; Sewing Machine Co. v. Gage, Jd. 679; Tiernan v. Rinker, 102 U.S. 
123; Mobile v. Kimball, Jd. 691; Webber v. Virginia, 103 U. S. 344,351; Walling v. People, 
6 Sup. Ct. Rep. 454 (U. S. Sup. Ct., Jan., 1886, cited in Aib. Law J., vol. 33, No. 13, p. 254) ; 
State v. Furbush, 72 Me. 493; W.U. Tel. Co. v. Texas, 105 U. S. 460; Brown v. Houston, 
114 U.S. 631; 5 Sup. Ct. Rep. 1091. See, also,’Robbins v. Taxing Dist., 7 Sup. Ct. Rep. 592; 
Corson v. Maryland, 7 Sup. Ct. Rep. 655.] — State v. Pratt, Sup. Ct. Vt., 9 Atl. Rep. 556. 


7.—. [Interstate commerce-- Navigable waters-—-Obstruction — Bridges] — 


Plenary power of Congress to authorize bridges over navigable waters 
within a State. — Congress can lawfully confer upon a private Corporation the capa- 
city to occupy navigable waters within a State, and appropriate the soil under them, 
upon acquiring the rights of the owners, in order to construct a bridge over such waters 
for the purposes of interstate commerce, without the consent and notwithstanding the 
protest of the State.— [The court cite: The Daniel Ball, 10 Wall. 557; Escanaba Co. v. 
Chicago, 107 U. S. 682; 2 Sup. Ct. Rep. 185; Willson v. Black Bird Creek Marsh Co., 2 Pet. 
250; Wheeling Bridge Case. 18 How. 421; Gilman v. City of Philadelphia, 3 Wall. 728; 
County of Mobile v. Kimball, 102 U. 8. 691; Pound v. Turck, 95 U.S. 459; Pollard v. Hagan, 
3 How. 212; Ormerod v. New York, W.S. & B. R. Co., 21 Blatchf. 106; 13 Fed. Rep. 370; 
People v. Rensselaer & S. R. Co., 15 Wend. 113; Bridge Co. v. U. S., 105 U. 8. 496; South 
Carolina v. Georgia, 93 U. S. 4.) — Decker y. Baltimore Gg N. Y. R. Co., Cir. Ct. 8S. D. N. 
Y., 30 Fed. Rep. 723. 


8. —. —. [Taxaticn] — Invalidity of State law imposing tax on courts. —The 


imposition of a tax, under the acts of Pennsylvania, passed March 20, 1877, and June 7, 
1879, upon a steamship company incorporated under the laws of Pennsylvania, upon the 
gross receipts of such company, derived from the transportation of persons and prop- 
erty by sea between different States, and to and from foreign countries, is a regulation 
of interstate and foreign commerce in conflict with the exclusive powers of Congress 
under the constitution of the United States. -- Philadelphia ¢ Southern Mail S. 8S. Co. v. 
Commonwealth, Sup. Ct. U. S., 7 Sup. Ct. Rep. 1118. 


9.——. [Police Power— Quarantine regulations — Disinfection] —-Power of 


legislature to require disinfection of cargo at expense of owners. — The siatute 
of a State providing that “ the beard of health in each seaport town may at any time cause 


a vessel arriving in such port, when such vessel or cargo thereof is, in its opinion, foulor — 


infected, so as to endanger the public health, to be removed to the quarantine ground, 
and thoroughly purified, at the expense of the owners, consignees, or persons in pos- 
session of the same,” is not unconstitutional, but is within the police power of the 
State. — Train v. Boston Disinfecting Co., Sup. Jud. Ct. Mass., 11 N. East. Rep, 929. 


DIGEST OF RECENT CASES. 645 


CONSTITUTIONAL LAW-- Continued. 

10. —. —. [Nuisance]-- Power of legislature to declare certain things nui- 
sances per se.— The legislature of a State has authority, under its police power, to 
pronounce certain things or certain acts nuisances in themselves, and such laws are 
not obnoxious to any constitutional provision, because they do not provide compensa- 
tion to the individual whose liberty to keep or do them is restrained; and, where any- 
thing is declared a nuisance by legislation, it is not competent for a party to show that 
it is not in fact one, e.g., that rags which are required by the statute to be disinfected 
do not require disinfection. -- bid. 


[Public schools —- Taxation—Injunction] — Injunction not maintained to 
restrain taxes for school purpose, although Latin and Greek taught. —The 
teaching of Latin and Greek in a common school established under the common-school 
law of Kentucky, is not in violation of that law. Nor does it justify an injunction to re- 
strain the collection of a tax levied in aid of such school. A system of education 
adopted in a particular district under an act of the legislature which authorizes a tax 
that the school may be taught the entire year, and the higher branches of education 
brought within the reach of all the children, is not in violation of the State or Federal 
constitutions. — Newman v. Thompson, Ct. App. Ky., 45. W. Rep. 341. 


12, ——. [Sunday] — ‘“‘ Sunday laws”’ notu ituti 1. — Act 18, of 1886, p. 28> 
commonly known as the “ Sunday Law,” operates uniformly throughout the State, and 
cannot be construed so as to authorize to be done in one place, on Sundays, that which 
it forbids to be done on that day in all other places. [See, also, Com. v. Dextra, 8 N. E. 
Rep. 756. See, also, Com. v. Starr (Mass.), 11 N. E. Rep. 533,and note; Com. v. Dale, Jd. 
534; Com. v. Osgood, Id. 536; Com. v. Perry, 1d. 537; Friedeborn v. Com. (Pa.),6 Atl. Rep. 
160; Parker v. State (Tenn.),1 S. W. Rep. 202, and note; Swann v. Swann, 21 Fed. Rep. 
299. See, also, Scoles v. State (Ark.), 1 S. W. Rep. 769.] — State v. Fernandez, Sup. Ct. 
La., 2 So, Rep. 233. 


13. ——. [Taxation — Exemption] — Power of legislature to exempt particular 
lands from taxation. —In Michigan the legislature has the constitutional power to 
exempt, for a limited time, unsold swamp lands given in aid of railroads. — [On author- 
ity of People v. Auditor General, 7 Mich. 81.) It is not for the courts to inquire into the 
consideration for which the legislature creates exemptions from taxation. The object 
in this case being to promote improvements that would enlarge the taxable property of 
the State, it was for the legislature, and not for the court, to say whether the case war- 
ranted the exemption. — County of Chippewa vy. Auditor General, Sup. Ct. Mich., 32 N. W. 
Rep. 651. 


4. —. [Titles of statute]— Title ofan act held not misleading. — Kentucky act of 
April 21, 1882, entitled “An act providing for the improvement of the Fountain Ferry 
road at the cost of the property benefited thereby,” provides for the assessment of 
adjvining property within 800 feet of either side of the road, the same being an ordinary 
county road running through the country. Held, that the act is not unconstitutional, on 
the ground that the title is misleading.— Graham v. Conger, Ct. App. Ky., 4 S. W. 
Rep. 327. 


—. See EMINENT DOMAIN; INTOXICATING LIQUORS; OFFICE AND OFFICER. 
CONSTRUCTIVE SERVICE, see REMOVAL OF CAUSE. 
CONTINUANCE, see CONSTITUTIONAL Law. 


CONTRACTS. — [Mutuality]— Application of the doctrine that both parties 
must be bound. — A lease provided that it should not be binding on the lessee until 
he should be appointed to a certain office. Held, that there was no binding contract, and 
that the lessor did not become bound upon the lessee’s electing, notwithstanding his 
failure to obtain the office, to take the lease. — [Citing Berry v. Harper, 4 Gill & J. 470; 
Lamar v, McNamee, 10 Gill & J. 120. And in Routledge v. Grant, 3 Carr. & P. 267.) — King 
v. Warfield, Ct. App. Md., 9 Atl. Rep, 539. 


2.—. [Public officer] — When words descriptive of office rejected and the indi- 
vidual held liable. — A. executed and delivered to B. the following promissory note: 
“For value received I promise to pay to B. or order, for causing full-page view of the 
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CONTRACTS.— Continued. 
Leonard graded school building to be printed in the Atlas of Clearfield County, State of 
Pennsylvania, the sum of one hundred and sixty dollars, without defalcation, three years 
after the above date. Three Atlases included to be given. Fifty extra views given. 
Sketch to be submitted to A. [Signed] A., President Sch. Bd.” Held, that A. was per- 
sonally liable on the note, even if only the school board was meant to be bound. — Farcey 
y. Caldwell, Sup. Ct. Pa., 9 Atl. Rep. 466. 


3. ——. [Validity — Public policy — Intoxicating liquors — Conflict of laws] — 
Validity of contract for sale of intoxicating liquors outside of State to which 
liquors were to be shipped. — A person who solicits orders for spirituous liquors in 
New Hampshire, where the sale of them is prohibited, to be delivered outside of the 
State, having reasonable cause to believe that if so delivered they will be transported for 
illegal sale into the State, cannot recover the price of such liquors in the New Hamp- 
shire courts, although the contract of sale may have been lawful in the State where it 
was made.- Jones v. Surprise, Sup. Ct. N. H., 9 Atl. Rep. 384. 


—. See MUNICIPAL CORPORATIONS. 
CONTRIBUTORY NEGLIGENCE, see NEGLIGENCB. 
CONVERSION, see CHATTEL MORTGAGE. 


COPYRIGHT. — [Piracy — Directory] — Extent of copyright in a directory of 
names. — The law of copyright only requires a subsequent compiler of a directory to do 
for himself that which the first compiler has done. Where the commercial value of two 
society directories depends upon the judgment of the authors in the selection of names 
of persons of a certain social standing, each directory is original to the extent that the 
selection is original. Where the compiler of such directory uses a previous directory of 
the same character, to save himself the trouble of making an independent selection of 
the persons listed, though only to a very limited extent, he infringes the first compiler’s 
copyright. The later compiler may use the first compiler’s book for the purpose of 
verifying the orthography of the names, or the correctness of the addresses, of the per- 
sons selected. — List Pub. Co. y. Keller, Cir. Ct. S. D. N. Y., 30 Fed. Rep. 772. 


2.—. —. [Evidence— Presumption] — Presumption of piracy from the exist- 
ence of the same errors in both books. — Where, in the compilation of two similar 
books, a close resemblance is the necessary consequence of the use of common 
materials, the existence of the same errors in the two publications is a presumption of 
piracy that can only be overcome by clear evidence to the contrary. — Jbid. 


3.—. —. [Injunction]—Limited to extent to which books are identical. — 
The injunction to restrain the infringement of one directory by another is limited to the 
extent to which they are identical. — Jbid. 


CORPORATIONS. — [Actions —Stockholders]— Demand upon president to sue 
when tantamount to demand on corporation. — Where the president of a railroad 
is the general manager, and constitutes substantially all there is of the company, & 
demand upon and a refusal by him is sufficient to entitle the stockholder to bring suit in 
his own name to have construction bonds of the company, unlawfully issued by the 


president, declared ultra vires and void. — City of Chicago vy. Cameron, Sup. Ct. Ill., 11 N. 
East. Rep. 899. 


2—. —. [Equity —Cancellation] —Cancellation at suit of stockholder, of 
unlawful corporate bonds. — Where a court of equity would have interfered, at the 
suit of the stockholder, to prevent the unlawful delivery of the bonds by the president 
to pay the debts of other corporations which he controlled, it will interpose, after there 
has been such delivery, and cancel the bonds in the hands of holders with notice, and 
release the trust deed securing them. — Jbid. 


3.——. [Laches]— When delay of twelve years not a bar.—The failure to bring 
such suit until nearly twelve years had elapsed since the illegal issue of the bonds does 
not amount to laches, where in the meantime the railroad company had no assets, the 
bonds had never in the meantime been asserted against the company, and the project of 
building the road had utterly fallen through. — bid. 
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4,—. [Foreign corporations —Interstate law — License] — States cannot im- 
pose unconstitutional condition on foreign company. — Where a State statute 
grants to a foreign corporation a permit to transact business in the State, no conditions 
can be imposed by the State which are repugnant to the constitution and laws of the 
United States. — [The court cite: Lafayette Ins. Co. v. Frenc, 18 How. 404, 407; Ducat 
v. Chicago, 10 Wall. 410, 415; Insurance Co. v. Morse, 20 Wall. 445, 456; St. Clair v. Cox» 
106 U.S, 350, 356, 1 Sup. Ct. Rep. 354; Philadelphia Fire Assn, v. New York, 119 U. 8. 
110, 120; 7 Sup. Ct. Rep. 108.) -—- Barron v. Burnside, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 931. 


5. —. ——. [Removal of cause] — Cannot require them to stipulate against re- 
moving suits to Federal courts.— When it is apparent that the entire purpose of a 
State statute is to deprive a foreign corporation, in certain suits, of the right conferred 
upon it by the constitution and laws of the United States, to remove a suit from the 
State court into the Federal court, a provision of the statute making the surrender of 
such constitutional privilege a condition precedent to the granting of a permit to trans- 
act business within the State renders the statute requiring the permit entirely void. — 
Ibid. 


6.—. [Fraudulent conveyance — Preference among creditors — Attachment] — 
When a corporation may prefer its own directors as creditors. —The fact that 
an insolvent corporation makes a deed preferring some creditors, including some of its 
directors, does not give an unpreferred creditor the right to take out an attachment at 
law charging the corporation with attempting to defraud its general creditors. — (The 
court say: ‘‘A corporation, within the scope of the purposes for which it was incorpor- 
ated, may do any act in furtherance of those purposes which an individual in similar 
circumstances might do, and, though insolvent, may prefer some creditors to others, 
even though such creditors are among the directors of the corporation, This doctrine, 
first announced in this State in the separate opinion of Judge Ryland in City of St. Louis 
v. Alexander, 23 Mo. 527, with that of Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, was 
fully approved by this court in Kitchen v. Railroad Co., 69 Mo. 243, to the extent of 
holding that such transactions, while sometimes voidable on timely and direct applica- 
tion to set them aside, were not absolutely void as to such participating directors. And 
it has been held that the insolvency of a corporation does not per se abrogate its power 
to continue the management of its assets, but that it may continue in its due course of 
business so long as there is a fair and honest prospect of redeeming its fortunes, and 
may pay off debts in regular course of business, though a part of the creditors are thereby 
deprived of their security. 2 Mor. Corp., sec. 786, and cases cited.” The court also 
cite: Shelley v. Boothe, 73 Mo. 74, and cases cited; Dougherty v. Cooper, 77 Mo. 528, See 
Eppright v. Nickerson, 78 Mo. 482; Chew v. Ellingwood, 86 Mo. 273; Hutchinson v. Green, 
1S. W. Rep. 853.] — Foster v. Mullanphy Planing Mill Co., Sup. Ct. Mo., 4 8. W. Rep. 
260, 


7.—. (By-Law] — What number of creditors must concur in a resolution. — 
Where a by-law of a corporation provides that a majority vote of the directors shall de- 
termine the action of the body; held, that a majority of the whole number of the directors 
must be present; but, if a majority of those present concur in a resolution, it is bind- 
ing. — Ibid. 


8,—. [Directors] — Directors may dispose of estates without consent of share- 
holders. — The directors of a corporation have power to dispose of its assets without 
the consent of the shareholders and despite their objections, even by preferring them- 
selves as creditors when the corporation is about to stop business, leaving other cred- 
itors in the lurch. — Jbid. 


[National banks—Mortgage— Ultra vires]— Power to cut timber on 
land taken for mortgage debt. — A national bank that has loaned money on timber 
land may, to protect itself and collect the debt, purchase the land at foreclosure sale, 
and cut and sell the timber. —[Tbe court cite: First Nat. Bank v. National Exchange 
Bank, 92 U. S. 122; 1 Wood, Ry. Law, sec. 169.] — Roebling v. First Nat. Bank, Dist. Ct. D. 
W. Va., 30 Fed. Rep. 744. 


10. —. [Railway companies — Consolidation — Dissolution] — Non-liability of 
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purchasing company for torts of selling company. -- Where one railroad com- 
pany sells out to another, a person having a claim against the former company for dam- 
ages on account of personal injuries cannot maintain an action against the latter 
company; and the old company, against which his right of action existed, having 
been dissolved by the sale, his only right of action remaining is against the stock- 
holders of the old company, who received the purchase-money, -—- Chesapeake, O. ¢ S. 
W. R. Co. v. Griest, Ct. App. Ky., 4S. W. Rep. 323. 


2. —. —. [Dissolution — Forfeiture -Virginia statute] —Disposition of prop- 
erty of dissolved railway company under Virginia statute. -—1n all controver- 
sies concerning the disposition, after dissolution of the company, of the real property 
of railroads incorporated for the purpose of constructing and carrying on works of 
internal improvement, including railroads, the Virginia act of March 11, 1837, sec, 20, 1s 
governed by the Virginia Code of 1849, ch. 57, secs. 28,31 —said act of March 11, 1837, refer- 
ring solely to railroads for the general transportation of persons and property; and the 
disposition of the property of sucha railroad is governed, not by the provision of sec. 
20 of the act of 1837, which provides that, on a forfeiture of the charter for causes speci- 
fied, the railroad shall belong to the State, or in certain contingencies the right of way 
shall revert to the original owner, but by the provision of the code of 1349 that, after dis- 
solution of the corporation, the property of the same shall be devoted to the payment of 
its debts, and that no forfeiture of the title, on the ground of an abandonment, can be 
enforced, except by the State, and on payment to the company of the value of the prop- 
erty, of which, in consequence of such abandonment, it takes possession. — M’ Conihay 
vy. Wright, Sup. Ct. U. S., 7 Sup. Ct. Rep. 940. 


[Stockholders— Liability — Interpretation] — Liability “to the full 
amount of their stock.’’— ‘The charter of a bank provided that the stockholders 
should be liable, to the amount of their stock, for all debts of the corporation. Held, 
that this imposed a liability upon them for the full amount of the stock, whether paid 
up or not, and not merely for the amount unpaid on the stock. —[The court cite: Culver 
v. Third National Bank of Chicago, 64 Ill. 528; Tibballs v. Libby, 87 Lil. 142; Bromley v. 
Goodwin, 95 Ill. 118; Wincock v. Turpin, % Ill. 141; Harper rv. Union Manfg. Co., 100 Ill. 
225; Eames v. Doris, 102 Ill. 350; Thomy v. Mei , 108 Ill. 362; Queenan v. Palmer, 
117 Ill. 619, 7 N. E. Rep. 613; Slee v. Bloom, 20 Johns. 683; Briggs v. Penniman, 8 Cow. 
395; Bank of Poughkeepsie v. Ibbotson, 24 Wend. 473; In re Empire City Bank, 18 N. Y. 
218; Lane’s Appeal, 14 Pa. St.57; Wheelock v. Kost, 77 Ill. 298; Brown v. Hitchcock, 


36 Ohio St. 681, Thebus v. Smiley, 110 Ll. 316.] — Root v. Sinnock, Sup. Ct. Ill, 11 N. East. 
Rep. 339. 


13. ——. ——. Point of time at which liability fixed.—In an action to enforce the lia- 
bility under this charter provision, it is sufficient if it appear that the defendant was a 
stockholder when the suit was brought, and it is not necessary that it appear that he 
was a stockholder also when the cause of action accrued. — bid. 


.—. [Stock —Subscription— Payment -- Condition precedent] —When per- 
formance of condition need not precede payment.— A promise by A. to pay the 
St. Louis, Jerseyville & Springfield Railroad $500, on January 1, 1882, on condition that 
the road shall have been constructed to certain designated points by that date, and, if 
this shall be done, the money shall be paid and five shares of the capital stock of the 
road shall be issued to A., requires that the stock shall be issued only after paymentis 
made, and not that it shall be issued as a condition precedent to the money becomiag 
due.— [The court say: “* The contract is a subscription to the capital stock, and not a pur- 
chase of shares. Ottawa O, & F.R. V. Ry. Co. v. Black, 79 Ill. 262; Weersburg v. West 
Newton P. R. Co., 12 Md. 476. And see, also, President, D. & Co. of G. & M. T. Co. v. 
Hurtin, 9 Johns. 217, The rule is, where no formalities are prescribed, any agreemene 
by which a person shows an intention to become a shareholder upon the terms set forth 
in the company’s charter is sufficient to constitute a contract of subscription. Mor. 
Corp., sec. 269, Payment of the subscription makes the subscriber astockholder. The 
certificates of shares are but the evidence of the fact (1 Rorer R. R. 103; 1 Mor. Corp., 
sec. 255; Ang. & A. Corp. (5th ed.), sec. 565; Chandler v. Northern Cross R. Co., 18 II. 
190; New Albany & S. R. Co. v. McCormick, 10 Ind. 499; Miller v. Wild Cat Gravel Road 
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Co., 52 Ind. 51); and no tender of the certificates of shares was therefore necessary in 
order to enable the appellee to recover on the subscription. Mor. Corp., sec. 282, and 
authorities cited in note 3.”] -- Wemple v. St. Louis, etc., R. Co., Sup. Ct. Ill., 11 N. East. 
Rep. 906, 


15. ——. [Stock —- Transfer — Trust]— Liability of corporation for permitting 
conversion of its stock held by a shareholder in trust. — By order of court, the 
Memphis Gas-Light Company was directed to take up a certificate of stock for $16,000, 
issued to Margaret Riggs, deceased, and issue new certificates, one to plaintiff for $9,000, 
and one to Wurzback for $7,000, as devisees under the will of Mrs, Riggs, each of the 
new certificates to be held “ according to the provisions of that will.” This was ac- 
cordingly done by the company, the certificate to Wurzback reciting that it was issued 
to him “‘as devisee under the will of Margaret Riggs, deceased.” The same entry was 
Made on the stub of the company’s stock book. Under the will of Mrs. Riggs, Warzback 
was entitled to a life estate only in the stock, and plaintiff to the remainder after his 
death. Wurzback determined to sell his stock, and sent his certificate to a friend in 
Memphis, one Wilkins. The latter inquired of the company if the certificate was all 
right, and if Wurzback had the right to sell and transfer, and was told that it was all 
right. He thereupon sold the stock to different parties, surrendered the certificate 
issued to Wurzback, and the company issued new certificates in the names of the pur- 
chasers. Wurzback afterwards died, and plaintiff, as remainder-man, brought this ac- 
tion against the pany to recover the value of Wurzback’s stock; claiming that the 
company acted negligently, and in violation of its trust, in taking up the certificate is- 
sued to Wurzback as devisee, and issuing a new one to the purchasers. Held, that the 
decree and certificate both charged the company with notice that Wurzback had not an 
absolute interest in the stock, but only such limited interest as the will conferred; and 
that plaintiff was entitled to recover, not, however, the value of the stock at the time 
of the transfer, but its value at the date of the death of Wurzback, the life-tenant. — 
(The court say: ‘‘ That a corporation is charged with many of the duties of a trustee 
towards its stockholders; that it is bound to exercise proper care and diligence in pro- 
tecting the title of acestui que trust, or equitable or beneficial owner; and that it is re- 
sponsible for any injury sustained by its negligence or miscondnct, — are propositions 
so well established as not to require any discussion. We content ourselves, therefore, 
with a mere reference to some of the many cases familiar to the profession: Perry Trusts, 
sec. 242; Lowry v. Commercial Bank, Taney, 310; Bayard v. Farmers’ Bank, 52 Pa. St. 232; 
Stewart v. Fireman’s Ins, Co., 53 Md. 564; Loring v. Salisburry Mills, 125 Mass. 150; Shaw 
v. Spencer, 100 Mass. 382; Duncan v, Jaudon, 15 Wall. 165; Mor. Corp., sec. 181; Field, 
Corp , sec. 116; and the late case from this court of Covington v. Anderson, 16 Lea, 
314.”"] — Caulkins v. Memphis Gas- Light Co., Sup. Ct. Tenn., 4S. W. Rep. 287. 


16. —. —. No defense that the company acted on legal advice. — The fact that 
the company consulted counsel before making the transfer to the purchasers does not 
protect it from liability; there being no evidence as to what facts were communicated, 
or what records exhibited, to the attorney, upon which he based his opinion. — Ibid. 


17. —. —. [Notice] — Notice to the purchaser of such stock. — The purchasers, 
never having seen the certificate of stock issued to Wurzback, are not charged with no- 
tice of the character of his title. — Ibid. 


—. See EMINENT DOMAIN; INJUNCTION; PARTNERSHIP. 
COSTS, see CIVIL PROCEDURE. 


COUNTIES. — [Federal jurisdiction]— Actions against counties in Federal 
courts. —In Nevada counties are liable to be sued in the State courts, the same as 
“natural persons.” Held, also, that they are liable to be sued in the courts of the United 
States. — Vincent v. Lincoln Co., Cir. Ct. D. Nevada, 30 Fed. Rep. 749. 


2.——. [Municipal corporations — Powers — Land] — Validity of a conveyance 
to a county of land for educational purposes. — Under Gen. Laws Ore. 1872, p. 
535, sec. 1, providing that ‘each county shall continue to be a body politic for the fol- 
lowing purposes, to-wit, * * * to purchase and hold for the use of the county lands 
lying within its own limits,” where a conveyance is made to a county of land for the 
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special use of educational purposes, in an action by the heirs of the grantor against 
the county to quict title to the land, the heirs cannot raise the objection that the deed 
conveyed property to the county for other an different purposes than those specified 
in the statute. — Bailey v. Umatilla Co., Sup. Ct. Ore., 13 Pac. Rep. 890. 


—. See JUDICIAL SALES. 
COVENANT FOR QUIET ENJOYMENT, see LANDLORD AND TENANT. 
CREDITORS, see INTERPRETATION. 


CRIMES. — [Common law]—No Federal common-law crime.— The Federal crim- 
inal jurisprudence is entirely destitute of any substratum of a common law of crimes 
and misdemeanors, upon which to draw for supplying el ts of the off ; and the 
courts look only at the statute, using the common law, if necessary, to furnish a defini- 
tion of the terms used, but never any ingredient of the off .— United States vy. 
DeGroat, Dist. Ct. E. D. Mich., 30 Fed. Rep. 764. 


CRIMINAL LAW. —([Former jeopardy] — Nol. pros. after plea of guilty.— Where 
a plea of guilty is entered ina prosecution for an offense over which the court has juris- 
diction, and a hearing is demanded by the accused on such plea, nothing remaining but 
to pass judgment upon him, jeopardy attaches, and a dismissal thereafter by the prose- 
cutor will not enable him to bring the accused to trial again for the same offense. — 
{The court cite: Hensley v. State, 107 Ind. 587; 8 N. W. Rep. 962; Kingen v, State, 46 
Ind. 182; Hines v. State, 24 Ohio St. 13; Bish. Crim. Law, sec. 1016; Whart. Crim. Pl. & 
Pr., secs. 517, 447; Moore Crim. Law, sec. 400. See, also, State ». Ward (Ark.), 2S. W. 
Rep. 191; U. S. v. Taylor, 11 Fed. Rep. 475, and note; People v. Gardner (Mich.), 29 N. 
W. Rep. 19 and note, Brady v. State (Texas),1S. W. Rep. 462; State v. Emery (Vt.),7 Atl. 
Rep. 129; State v. Falconer (Iowa), 30 N. W. Rep. 655; Ball v. State (Ark.), 2S. W. Rep. 
462; State v. Britton (N. J.),7 Atl. Rep. 679; Benedict v. State (Ohio), 11 N. E. Rep. 
125.] — Boswell vy. State, Sup. Ct. Ind., 11 N. East. Rep. 788. 


2.——. [Stealing — Mail matter] — What is ‘‘ mail matter’ within the meaning 
of secs. 5467 and 5469, Rev. Stats. U.S.—A letter or packet, to come within the 
provisions of sections 5467 and 5469 of the Revised Statutes, must get into the mail in 
some of the ordinary ways provided by the postal authorities, and become fairly and 
reasonably part of the “ mail matter,” under control of the postal department. — United 
States v. Rapp, Cir. Ct. N. D. Ga., 30 Fed. Rep. 818. 


3.—. —. “Decoy” letter placed in “Nixes basket” is not mail matter.— 
A “decoy or test” was prepared as follows: A post-office inspector wrote a letter, 
placed it in an envelope, sealed, and directed it to a fictitious person, and to a place 
where there was no post-office; then wrapped it up in a newspaper, and inclosed both 
letter and paper in an ordinary newspaper wrapper, said wrapper sealed, and properly 
stamped, and directed as the envelope inside. This packet was then handed to a post- 
office official, to be placed by him, as a “ decoy or test,” in what is known as the “ nixes 
basket,” a receptacle for apparently worthless and unmailable matter, said “ nixes” 
to be opened and examined by a postal employee, who was to send any letter or article of 
value found therein to another official, to be forwarded to the dead-letter office. Held, 
that this was nota mailing of the packet, and it did not become “ mail matter,” in the 
meaning of sections 5467, 5469, Rev. Stat. Such packet, so placed in the post-oflice, and in 
the *‘ nixes basket,” is “‘ not intended to be conveyed by mail,” in the meaning of said sec- 
tions. For an employee in the postal service to destroy the packet and letter so placed 
in said “ nixes basket,” and to appropriate its contents, is not a violation of said sections. 
Section 5468, Rey. Stat., construed to cover cases where mail matter has been deposited 
in the post-office in the ordinary way, and no proof is admissible as to the intention of 
the party sending it.—[The court cites: U.S. v. Whittier, 5 Dill. 35; Queen v. Gardner, 
1 Car. & K. 628; Queen v. Young, 1 Denison, Cr, Cas. 198; Queen v. Rathbone, 2 Moody, 
Cr. Cas, 242; Queen v. Shepherd, 25 Law J. 1856 (N. 8.) Com. Law. 52; U. 8S. v. Cotting- 
ham, 2 Blatchf. 470; U. 8. v. Foye, 1 Curt. 364.] — Ibid. 


—. See CONSTITUTIONAL Law. 


DIGEST OF RECENT CASES. 651 


CRIMINAL PROCEDURE. — [Sentence — Escape — Arrest] — Prisoner escaping 
liable to arrest to serve unexpired time of sentence. — Notwithstanding Code 
Del., p. 795, provides that, “‘ when imprisonment is part of the sentence, the term shall 
be fixed, and its commencement and ending specified,” a prisoner who escapes before 
his time is served, and remains at large until his term is up, is liable to arrest for the 
purpose of carrying his sentence into effect. Such a case is governed by the maxim, 
nullus commodum capere potest de injuria sua propria. — McCoy v. State, Ct. Errors and 
App. Del., 9 Atl. Rep. 416. 


2—. [Trial—Waiver]— When defendant may waive right to be present— 
Effect of flight of defendant.—In North Carolina, where a defendant indicted for 
a felony less than capital is under recognizance for his appearance, and presents him- 
self when the trial begins, but, before the verdict is rendered, voluntarily and on pur- 
pose absents himsclf by fleeing the court, he must be deemed to have waived his right 
to be present during the remainder of the trial; and, on being recaptured, will not be 
entitled to be aiscu.arged, or to have a new trial, because he was se absent when the 
verdict was rendered. In such case, if the defendant flee pending the trial, the court 
is not bound to stop the trial, and discharge the jury and thus give the defendant a new 
trial. —[The court cite: State v. Craton, 6 Ired. 164; State v. Blackwelder, Phil. (N. 
C.) 38; State v. Bray, 67 N. C. 283; State v. Jenkins, 54 N.C. 812; State v. Epps, 76 N. C. 
55; State v. Paylor, 89 N. C. 539; State v. Sheets, Jd. 543; Price v. State, 36 Miss. 531; Fight 
v. State, 7 Ohio, 181; 28 Am. Dec. 626. The dissenting judge cites: State v. Epps, 76 
N.C. 55; State v. Bray, 67 N. C. 283; State v. Craton, 6 Ired. 164; State v. Blackwelder, 
Phil. (N. C.) 38; State v. Sheets, 89 N. C. 543.] — State v. Kelly, Sup. Ct. N. C., 2S. E. 
Rep. 185. 


CROP, see CHATTEL MORTGAGE. 

CROSS-BILL, see JuRISDICTION. 

DAMAGES, see EMINENT DOMAIN. 
DECEASED CATTLE, see NEGLIGENCE. 
DECLARATION, see EVIDENCE; NEGLIGENCE. 


DEEDS. — (Condition subsequent] — What words in a conveyance of land toa 
county for educational purposes do not create a condition subsequent.— To 
create a condition in a grant, apt and appropriate words ought to be used, or aright of 
re-entry be reserved; and a conveyance made to a county, “to have and to hold the 
said block of ground, with all the appurtenances thereunto belonging, unto the said 
party * * * forever, and said parties of the first part * * * will warrant and 
defend the same against all claims whatsoever to the use and benefit of the parties of 
the second part for the special use, and none other, of educational purposes, and upon 
which block shall be erected a college or institution of learning, free from all sectional 
or political influence,” does not create a condition subsequent. — Bailey v. Umatilla Co., 
Sup. Ct. Ore., 13 Pac. Rep. 890. 


—. See BANKS AND BANKING. 

DEMAND, sce SALE OF Goons. 
DELIVERY, see CARRIERS OF GOODS. 
DEMURRER, see NEGLIGENCE. 
DIFFERENCE OF OPINION, see SUPREME COURT OF U.S. 
DISMISSAL, see JUDGMENT, 
DIRECTORS, see CORPORATIONS. 
DIRECTORY, see Copyricur. 
DISINFECTION, see CoNnsTITUTIONAL Law. 
DISSOLUTION, see CORPORATIONS. 
DISTRIBUTION, see SHERIFF. 
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DIVORCE .— [Fraud] — Setting aside on ground of fraud. — Where a husband, living 
in Ilinois, having sent his wife into another State, refuses to allow her to return, as she 
desires, files a bill, representing that she is a non-resident, and has abandoned him, 
and by false testimony obtains a decree of divorce, the wife not being served, and the 
case going by default, the court in Illinois acquires no jurisdiction of the defendant, 
and she may file a bill to have such decree set aside on the ground of fraud. — Caswell 
y. Caswell, Sup. Ct. 11 N. East. Rep. 343. 


2—. —-. [Illinois statute — Limitations — Constructive service] — Setting 
aside for three years.—The provision of Rev. Stat. lil., ch. 22, sec. 19, that the 
defendant in a decree rendered on constructive notice may, on petition, within three 
years thereafter, appear and answer, and that such decree, if not set aside within that 
time, shall be “ deemed confirmed,” does not bar a defendant in a divorce decree, 
fraudulently obtained on publication, from filing a bill to impeach it after the expira- 
tion of three years. — Jbid. 


3.——. —. [Laches) — Circumstances under which fourteen years’ delay held 
not laches. — A.,in Lilinois, fraudulently obtained a divorce in 1869 from his wife, 
whom he sent to New York, and concealed such divorce for several years, when, having 
remarried, he wrote to her, claiming to have obtained a divorce in Indiana. The wife 
made diligent inquiry, and could find no such decree in Indiana, or learn anything of 
A.’s whereabouts. She finally discovered him in Nashville, Tennessee, living with his 
second wife; and in 1883, about seven months after ascertaining where the decree had 
been obtained, she filed a bill in the Nlinois court to set it aside, on the ground of fraud. 
Heid, that she had not lost her right of action by reason of laches, nor was it barred by 
the statute of limitations, as the fraud and concealment by A. of the true state of the 
case prevented the statute from running. — [bid. 


—. See REMOVAL OF CAUSE. 


DOWER. — [Recoupment — Vendor and purchaser] — Purchaser of land, when 
entitled to recoupment of damages if wife claims dower.—A married woman 
joined her husband in the execution of a bond, without her privy examination, for title 
to land to be made upon payment of the purchase money. The purchaser executed 
notes to the husband for the purchase money, and delivered them to the wife, who 
received their value, but who afterwards repudiated and disaflirmed her obligation, and 
claimed dower. Held,th«t if the widow elects to claim dower, the purchaser would 
have a right to such damages as he may sustain thereby. — Hodge v. Powell, Sup. Ct. 
N. C., 2 8. E. Rep. 182. 


DRAINAGE, see CONSTITUTIONAL Law. 
DRUNKENNESS, see NEGLIGENCE. 

DUE PROCESS OF LAW, see CONSTITUTIONAL Law, 
EASEMENT, see MUNICIPAL CORPORATIONS. 
EJECTMENT, see CEMETERIES. 


ELECTIVE FRANCHISE. — [Statute — Interpretation] — Meaning of the words 
“other like crimes,” in statute for disfranchisement for crime.— Gen. Stats. 
Ky., ch. 33, art. 12,sec. 15, which provides that any person convicted of robbery, forgery, 
counterfeiting, or perjury, or other like crimes, shall forfeit his right of suffrage and 
right to hold office, embraces in the words “ other like crimes” all crimes besides those 
specifically mentioned which are inconsistent with the common principles of honesty 
or humanity, and convict the perpetrator of moral turpitude; such as grand larceny. — 
Anderson v. Winfree, Ct. App, Ky., 4.8. W. Rep. 351. 


——. See CONSTITUTIONAL Law. 


ELEVATED ROADS, see RAILWAY COMPANIES. 


EMINENT DOMAIN, [Corporations — Damages — Consequential injuries — 
Constitutional law] —Constitutional provision giving damages for conse- 
quential injuries liberally construed. — Under former constitutional provisions, 


DIGEST OF RECENT CASES. 653 


EMINENT DOMAIN — Continued. 
private property could not “ be taken or applied for public use ” by municipal corpora- 
tions without making just compensation; and this excluded a liability for consequential 
injuries where there was no taking or appropriation of the property itself. But the 
constitutional provision now of force (art. 14, sec. 7) requires corporations invested with 
the power of taking private property for public use to “ make just compensation for the 
property taken, injured, or destroyed by the construction or enlargement of its 
works, highways, or improvements;” and this new provision should be liberally con- 


strued in favor of the citizen. — City of Montgomery v. Townsend, Sup. Ct. Ala., 2 So. Rep. 
155. 


2—. —. [Municipal corporations — Streets— Change of grade] —Damages 

for changes in streets and sidewalks which could not reasonably be fore- 
seen. — Under this constitutional provision, while compensation is required for prop- 
erty taken, injured, or destroyed in the exercise of the right of eminent domain, the 
liability is limited to injuries caused “ by the construction or enlargement of its works,” 
etc.; and this neither restricts the liability to the original taking and opening of a 
street, leaving the corporation at liberty to make subsequent changes by grading at its 
own will and caprice, nor does it impose a liability for additional compensation on 
every subsequent change by grading or otherwise. Ordinary and reasonable changes 
and improvements due to the natural formation of the surface, or to a safe and con- 
venient way (including sidewalks), are presumed to have been contemplated by the 
parties at the time of the original taking or dedication, and compensation cannot 
afterwards be claimed for injuries resulting therefrom, but a material change in the 
street (which includes the sidewalks also), caused by a contingency which could not 
have been reasonably and fairly foreseen, or made merely because the corporate au- 
thorities may judge that the public convenience would be thereby increased, or the 
general appearance of the streets improved, if injury is thereby caused to the adjoining 
premises, is a new injury for which compensation may be claimed. — /bid. 


3.—. —. [Street opening—Railway companies— Damages]— Measure of 
damages where public street is open through right of way of railway com- 
pany.—In Michigan, where a street is opened through the right of way of a railroad 
company, the damages awarded the company should not be restricted to damages for 
the use of the land occupied by the street in crossing the right of way, but should in- 
clude any extra expense created by the use of the right of way for the street, in the 
ordinary use of the company’s road, and such other damages as it may sustain by injury 
to its track, right of way, and franchise, occasioned by the crossing, and which may be 
properly considered as the natural, necessary, and proximate cause thereof.—[The court 
cite: Toledo & A. A. R. Co. v. Detroit, L.& N. R. Co.,29 N. W. Rep. 500; Grand Rapids v. 
Grand Rapids & I. R. Co., 58 Mich. 641; 26 N. W. Rep. 159; People v. Lake Shore & M. S. 
R. Co., 52 Mich. 277; 17 N. W. Rep. 841; Massachusetts Cent. R. Co. v. Boston C.F. R. Co., 
121 Mass. 124; Com. v. Boston & M. R. Co., 3 Cush. 25; Flint & P. M. R. Co. v. Detroit B. 
C. R. Co., 31 N. W. Rep. 281.] — In re City of Grand Rapids v. Grand Rapids, etc., R. Co., 
Sup. Ct. Mich., 33 N. W. Rep. 15. 


4.—. —. [Police regulations] — Company not entitled to expense of comply- 
ing with police regulations.— The railroad company will not be entitled to recover 
expenses made necessary in order to comply with the police regulations of the State or 
municipality, but such damages only as arise in making the structural changes neces- 
sary to comply with statutory regulations, and which must necessarily continue in the 
future operation of its road. — Ibid. 


—. See CONSTITUTIONAL LAW; MUNICIPAL CORPORATIONS; RAILWAY COMPANIES; 
WATER AND WATER-COURSES. 


ENDORSEMENT, see NEGOTIABLE INSTRUMENTS. ‘ 
EQUITY, see CORPORATIONS; MISTAKE OF LAW; MUTUAL BENEFIT SOCIETIES. 


ESCAPE, see CRIMINAL PROCEDURE. 


ESCROW, see BANKS AND BANKING. 


VOL. XXI. 43 


654 DIGEST OF RECENT CASES. 


ESTOPPEL, see LiFE INSURANCE; MUNICIPAL BONDS; MUNICIPAL CORPORATIONS; 
NEGLIGENCE, 


EVIDENCE. — [Declaration — Res geste]— Declarations of another servant 
assisting. —The declarations made by one of defendant's servants while assisting 
another in enforcing its regulation as to deck passengers was admissible in evidence as 
part of the res geste — (Citing: Vicksburg & Meridian R. R. Co. v. O’Brien, 119 U. 8. 99, 
105; O. & M. R. R. Co. v. Porter, 92 Ill. 437, 439; Toledo & Wabash R. W. Co., 25 Ind. 
190-1.] — New Jersey Steamboat Co v. Brockett, Sup. Ct. U. 8. 19 Ch. Leg. N. 299. 


2.——. [Opinion] — Whether a person is in the habit of getting drunk.— Where 
the witnesses speak from personal observation, and have opportunities of knowing the 
habit of which they testify, the evidence is admissible. It is competent for witnesses to 
testify as to whether or not a person possesses a habit of getting drunk, such a ques- 
tion being one of fact, rather than opinion. — [The court cite: People v. Eastwood, l4 
N. Y.; Sydleman v. Beckwith, 43 Conn. 13; Stanley v. State, 26 Ala. 3%; Elam v. State, 25. 
Ala. 56-] — Gallagher vy. People, Sup. Ct. Ill., 11 N. East. Rep. 335. 


3.——. [Parol to vary writing] —Consideration.—Parol evidence is admissible to 


prove some other consideration than that which is expressed, provided it be consistent 
with that which is expressed, and does not alter the effect of the instrument. —[The 
court cite: Miller v. Goodwin, 8 Gray, 542; Villers v. Beamont, 2 Dyer, l46a; 2 Phil. Ev. 
*655; McCrea v. Purmort, 16 Wend. 460; Murray v. Smith, 1 Duer, 412; Jordan +. 
White, 20 Minn. 91 (Gil. 77); Tyler v. Carlton, 7 Me. 175; Nickerson v. Saunders, 36 Me. 
413; National Exch. Bank v. Watson, 13 R. I. 91; 2 Phil. Ev. *655 (Cow. & H. Notes, No. 
490). The learned editor of the Atlantic Reporter cites also the following cases: Kick- 
land v. Menasha Wooden-Ware Co. (Wis.),31 N. W. Rep. 471; Carr v. Hays (Ind.), 11 
N. E. Rep. 25; Calvert v. Nickles (S.C.),2 S. E. Rep. 116; Day v. Osborn (Pa.),9 Atl. 
Rep.] — Wood vy. Moriarty, Sup. Ct. R. 1., 9 Atl. Rep. 427. 


—. See COPYRIGHT; INSANITY; NEGLIGENCE; SALE OF GOODS. 


EXECUTORS AND ADMINISTRATORS. — [Waste — Co-executors — Joint 
liability]—-When one executor not liable for waste permitted by his co-ex- 
ecutor.-- W., one of two executors, is not rendered liable for the devastavit of N., his 
co-executor, by the fact that he joined in the receipt given for the money wasted, where, 
with respect to that part of the estate, no express trust duties were enjoined by the 
will, and W., before consenting to the exercise of sole control over the fund by N., took 
the advice of counsel upon the subject, and exacted of N. an acknowledgment of his sole 
liability, which he had no reason to doubt was good because of N.’s financial responsi- 
bility. —[The court cite, Boyd v. Boyd, 1 Watts, 367; Stell's Appeal, 10 Pa. St. 152; 
Irwin’s Appeal, 25 Pa. St. 296; Hall v. Boyd, 6 Pa. St. 270; Ducommun’s Appeal, 17 Pa. 
St. 270; Haage’s Appeal, 17 Pa. St. 190; Hengst’s Appeal, 24 Pa. St. 413. Soin Weigand’s 
Appeal, 28 Pa. St. 471; Lightcap’s Appeal, 95 Pa. St. 456; Shipbrook v. Hinchinbrook, 16 
Ves. 479; McNair’s Appeal, 4 Rawle, 148; Brown’s Appeal, 1 Dall. 311; Sterrett’s Appeal, 
2 Pen, & W. 420, 421; Vernor v. Henry, 6 Watts, 192.] — Wilson’s Appeal, Sup. Ct. Pa., 9 
Atl. Rep. 473. 


EXCLUSIVE PRIVILEGES, see CONSTITUTIONAL Law. 
EXEMPTION, see CONSTITUTIONAL Law. 

EXPERTS, see SALE OF GOODS. 

FEDERAL COURTS, see CIVIL PROCEDURE; JURISDICTION. 
FEDERAL JURISDICTION, see Counties. 
FELLOW-SERVANT, see MASTER AND SERVANT. 

FIERI FACIAS, see SHERIFF. 

FLOWAGE, see WATER AND WATER-COURSES. 


FORCIBLE ENTRY AND DETAINER.— What constitutes forcible entry. — 
The testimony of a prosecutor, in part corroborated by his wife, that he found 
defendants standing on his property clearing a ditch that separated it from vhe adjoin- 
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FORCIBLE ENTRY AND DETAINER — Continued. 
ing premises, and that upon his ordering them to leave they chased him to within a 
short distance of his house, is sufficient to warrant a verdict of guilty of forcible entry. — 
[Citing State v. Widenhouse, 71 N. C. 279; State v. Lloyd, 85 N. C. 573.) — State v. Talbot, 
Sup. Ct. N. C.,2 8. E. Rep. 148, 


FORECLOSURE, sce HUSBAND AND WIFE; JUDICIAL SALES; JURISDICTION. 
FOREIGN COMMERCE, see CONSTITUTIONAL Law. 
FOREIGN CORPORATIONS, see CORPORATIONS. 
FOREIGN GUARDIAN, see INFaNcy. 

FOREMAN, see MASTER AND SERVANT. 
FORFEITURE, see CORPORATIONS. 

FORMER JEOPARDY, see CRIMINAL LAW 

FRAUD, see DIVORCE; SALE OF GOODS. 
FRAUDULENT CONVEYANCE, see CORPORATIONS. 
GENERAL LAWS, see INTOXICATING LIQUORS. 
GRASS, see RAILWAY COMPANIES 


GUARDIAN AND WARD. — [Insane persons] — Appointment of committee not 
necessary to authorize sale of land of insane ward. —It is not necessary, in order 
to legalize a conveyance of property belonging to a minor of unsound mind, to appoint 
over him a committee in lunacy as long as his person and property are in the custody of 
a guardian duly authorized and empowered to dispose of his estate.— Francklyn vy. 
Sprague, Sup. Ct. U. S., 7 Sup. Ct. Rep. 947. 


—. See INFANCY. 
HIGHWAY, see NEGLIGENCY. 


HUSBAND AND WIFE. —[Mortgage— Foreclosure] — Applicatior of rule that 
coverture is a personal defense.—Coverture is a personal defense; and the 
grantee of mortgaged premises cannot plead as a defense to an action to foreclose that 
the mortgage was granted by a married woman as surety, and is invalid under Rev. 
Stat. Ind. 1881, sec. 5119, which declares that a contract of suretyship by a married 
woman, “as to her, shall be void.” On rehearing; affirming 10 N. E. Ren. 299. — [The 
court cite: Long v. Dixon, 55 Ind. 352; Burk v. Hill, 7d. 419; Emmett v. Yandes, 60 Ind. 
543; Gall v. Fryberger, 75 Ind. 98; Wright v. Wright, 07 Ind. 444.] — Bennett v. Mattingly, 
Sup. Ct. Ind., 11 N. East. Rep. 792. 


ILLINOIS STATUTE, see REMOVAL OF CAUSE. 
INDEPENDENT CONTRACTOR, see NEGLIGENCE. 


INFANCY. —([Guardian and ward — Foreign guardian — Ne«t friend] — Sale of 
infant’s realty, when valid without the appointment of next friend. — In 
August, 1881, the minor children of William S. Tate, intestate, then resident in the 
State of South Carolina, together with their mother and adult sister, filed their petition 
in the Superior Court of Iredell county, North Carolina, praying for the sale of certain 
lands in said county, of which said Tate had died seized. The minor children appeared 
in this proceeding by Samuel J. Douthit, and the petition alleged that he had been duly 
appointed their guardian in South Carolina. The land was regularly sold in accordance 
with the prayer of the petition, but the court failed to appoint a “ next friend ” by whom 
they should have appeared, in compliance with the provisions of section 180 of the Code 
of North Carolina, Held, that, although the action of the court was irregular, it was 
not void, and that the proceedings would not be set aside, in the absence of fraud or 
other ground for equitable relief. — Tate v. Mott, Sup. Ct. N. C.,2 S. E. Rep. 176. 


INFORMATION. — Against a town for failing to keep bridges in repair — Aver- 
ments in.— An information against a town in Wisconsin for neglecting to repair a 
common bridge on a public highway need not allege that defendant is a duly organized 
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INFORMATION — Continued. 
town which is bound by law to keep the bridge in repair. Such an information is not 
defective because it states that it is the duty of the inhabitants of the town to repair the 
bridge, instead of averring that the duty rests upon the town itself.— Town of Saukville 
y. State, Sup. Ct. Wis., 33 N. W. Rep. 88. 


—. See MUNICIPAL CORPORATIONS. 


INJUNCTION. —(Corporation — Trespass) — Gr ds of inj tion against tres- 
passer by corporations. — A court of equity will not interpose by injunction to pre- 
vent a corporation that is guilty of a trespass, from a repetition of the same; it must be 
shown that there are sundry persons controverting the same right, each standing on his 
own ground, and that their acts work irreparable mischief. — Roebling vy. First Nat. 
Bank, Dist. Ct. D. W. Va., 30 Fed. Rep. 744. 


2.——. [Stockholders] —Injunctive relief against illegal or fraudulent acts of 
incorporate officers. — To entitle a party to relief by injunction against the illegal or 
fraudulent proceedings of corporate officers, the party seeking relief.must be a stock- 
holder of the corporation. — J bid. 


—. See LANDLORD AND TENANT; CONSTITUTIONAL LAW; COPYRIGHT; MUNICIPAL 
CORPORATIONS. 


INSANITY.— [Evidence — Suicide] — Suicide — Evidence tending to show in- 
sanity. — A physician who attended the testator a few days before he committed sui- 
cide, was asked to state, from his professional knowledge, whether the condition the 
testator had been in was an indication of insanity, and what the act of suicide would 
indicate as to the soundness of his mind. Held, admissible; that suicide is evidence 
tending to show insanity. — Frary v. Gusha, Sup. Ct. Vt., 9 Atl. Rep. 549. 


INSANE PERSONS, see GUARDIAN AND WARD. 

INSOLVENCY, see ASSIGNMENT FOR CREDITORS. 

INSURABLE INTEREST, see Lire INSURANCE; MUTUAL BENEFIT SOCIETIES. 
INTERNATIONAL COMMERCE, see CONSTITUTIONAL Law. 


INTERPRETATION. — [Creditors] Meaning of the word “creditors” in a 
registration act. — Under the Texas chattel mortgage act, which avoids unrecorded 
mortgages and conveyances as against creditors with or without notice, “‘ creditors,” as 
used in the act, means those who have acquired some lien on the property by attach- 
ment or otherwise.— [Following Grace v. Wade,45 Texas, 527. The court alsosay: ‘“ This, 
too, is the meaning attached to it by the decisions of other States having chattel mort- 
gage acts similar to ourown. Jones v, Graham, 77 N. Y. 628; Stewart v. Beale, 7 Hun, 
411; Ransom v. Schmela, 13 Neb. 77; 12 N. W. Rep. 926. It is also laid down by an emi- 
nent writer that, as against general creditors who have no lien by attachment, an unre- 
corded mortgage is valid and conclusive, unless it be impeached for fraud or violation 
of law. Jones, Chat. Mortg., sec. 245. To be entitled to protection, a party must have 
acquired rights of which he would otherwise be defrauded. Jd. 247.""] — Overstreet v. 
Manning, Sup. Ct. Texas, 4S. W. Rep. 248. 


—. See ASSIGNMENT FOR CREDITORS; CORPORATIONS; ELECTIVE FRANCHISE; LAND- 
LORD AND TENANT; MUNICIPAL BONDS; RAILWAY COMPANIES; WILL. 


INTERSTATE COMMERCE, see CONSTITUTIONAL Law. 
INTERSTATE LAW, see CoRPORATIONS. 


INTOXICATING LIQUORS. -—([License-- Constitutional inhibition-- Whole- 
sale dealers] --Ohio prohibitory ordinance applies to wholesale dealers. — 
Section 18, of the schedule to the Ohio constitution, which provides that “ no license to 
traffic in intoxicating liquors shall hereafter be granted in this State; but the General 
Assembly may by law provide against evils resulting therefrom,” — applies as well to the 
wholesale as to the retail traflic in intoxicating liquors. — Senior vy. Ratterman, Sup. Ct. 
Ohio, 11 N, East. Rep. 321. 
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INTOXICATING LIQUORS — Continued. 

2—. —. Soin regard to Ohio statute of May 14, -886.— Wholesale dealers in 
intoxicating liquors who are not manufacturers, are within the terms of the act of the 
General Assembly, passed May 14, 1386, entitled “‘ An act to provide against the evils 
resulting from the traflic in intoxicating liquors,” and are liable to the tax therein im- 
posed. — bid. 


3.—. —. [Constitutional law — Uniform taxation — General laws! — Said 
statute not unconstitutional. —Said act, as applied to wholesale dealers in such 
liquors, is not in conflict with section 2 of article 12 of the constitution, which provides 
that ‘* laws shall be passed taxing, by a uniform rule, all moneys,” ete.; nor with section 
26 of article 2 of the constitution, which provides that “all laws of a general nature 
shall have a uniform operation throughout the State."* —- [bid. 


4, ——_ —. [Municipal corporations— Charter — Statute]-- Special charter relat- 
ing to sale of intoxicating liquors does not abrogate general law. —By the 
charter of the village of Windom (Sp. Laws 1875, ch. 24) it was not intended to abrogate, as 
respects that locality, the general law of the State prohibiting the selling of intoxicating 
liquor without license, although the village council alone were authorized to grant 
licenses, and were invested with authority to restrain, regulate and control, “‘ to the 
entire exclusion of any control or right to regulate or restrain, in said matters, by any 
board, officer, person, or municipality of this county.” — State v. Nolan, Sup. Ct. Minn., 
33 N. W. Rep. 36. 


—. See CONTRACTS. 
JOINT LIABILITY, see EXECUTORS AND ADMINISTRATORS. 
JUDGE, see MANDAMUS. 


JUDGMENT. — [Bankruptcy]— Looking behind the judgment to ascertain on 
what demand founded.— Where it is sought to defeat the enforcement of a judgment 
by the defense that the debtor was discharged in bankruptcy, it is competent to look 
behind the judgment to ascertam the cause of action on which it rests; but, where the 
record shows the cause of action to be a promissory note, it is not competent, in a case 
where the rights of a purchaser have intervened, to go further, and inquire into the con- 
sideration of the note, for the purpose of showing that the debt for which it was exe- 
cuted was incurred in a fiduciary capacity. — [The court cite: In re Patterson, 1 N. B. R- 
307; In re Whitehouse, 4 N. B. R. 63; Flanagan v. Pearson, 14 N. B. R. 37; Howland rv. 
Carson, 28 Ohio St. 625; In re Seymour, 1 Ben. 348; In re Robinson, 6 Blatchf. 253; Hor- 
ner v. Spelman, 78 Ill. 207; Reid v. Martin, 4 Hun, 590; Simpson v. Simpson, 80 N. C. 332; 
Wade v. Clark, 52 Iowa, 158; 2 N. W. Rep. 1039; Owens v. Sprigg, 2 Md. 457; Wyman v. 
Mitchell, 1 Cow. 316; Clark v. Rowling, 3 N. Y. 216.]— Donald vy. Kell, Sup. Ct. Ind., 11 N. 
East. Rep. 782. 


2—. [Res adjudicata — Dismissal] — When a dismissal is an adjudication of 
the merits. — A decree which recites that ‘‘ this cause having come on to be heard 
upon pleadings and proofs to be taken in open court, upon consent of complainant in 
open court, it is ordered and decreed that the complainant’s bill be, and is hereby 
dismissed, with costs to complainant, and that defendant have execution therefor,” 
will, in the absence of words qualifying the dismissal, be presumed to have been 
upon the merits, and will be a bar to another suit upon the same matter.— [The court 
cite: Perine v. Dunn, 4 Johns, Ch. 142; Neafie v. Neafie, 7 Johns. Ch.1; Wilcox v. 
Balger, 6 Ohio, 406; French v. French, 8 Ohio, 214; Jenkins v. Eldredge, 3 Story C. C. 
299; Davis v. Hall, 4 Jones Eq. 403; Borrowscale v. Tuttle, 5 Allen, 377; Foote r. 
Gibbs, 1 Gray, 412; Bigelow v. Winsor, 1 Gray, 301.] — Edgar y. Buck, Sup. Ct. Mich., 32 
N. W. Rep. 644. 


JUDICIAL SALES, — [Mortgage — Foreclosure — County] — Saleset aside where 
agent of county failed to attend and where price was inadequate.— A county, 
being by law the trustee of the school funds for the benefit of the common schools and 
the education of minors, loaned a portion of those funds ona bond and mortgage. It 
became necessary to enforce the mortgage, and an order for the sale of the land was 
obtained. The county authorities instructed a person to attend the sale, and represent 
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JUDICIAL SALES — Continued. 

the county’s interest by bidding on the land up to the amount of the debt. This the 
person so instructed failed, through inadvertence or mistake, to do, whereby the land 
was bought in at a grossly inadequate price. Held, that the sale should be set aside 
upon the application of the county. — |The court cite: Rorer, Jud. Sales (2d ed.), secs. 
549, 566; American Wine Co. v. Scholer, 85 Mo. 496; Strong v. Catton, 1 Wis. 471; Lefevre 
v. Laraway, 22 Barb. 168; Howell v. Hester, 4 N. J. Eq. 266; Beckwith v. Mining Co., 87 
N.C. 155; McKee v. Logan, 82 Mo. 528; Parker v. Hannibal & St. J. R. R., 44 Mo. 421; 2 
Story, Eq. Jur., sec. 1334; Rorer, Jud. Sales, sees, 1086, 1087, 1095; Nelson v. Brown, 23 Mo, 
18; State v. Moore, 72 Mo. 285; Lefevre v. Laraway, 22 Barb. 168; 2 Story, Eq. Jur., sec. 
1384; Conway v. Nolte, 11 Mo. 75; Shaw v. Potter, 50 Mo. 281; State v. Moore, 72 Mo. 285; 
2 Story, Eq. Jur., sec. 1334; Conway v. Nolte, 11 Mo. 75; Shaw v. Potter, 50 Mo. 281.] — 
County of Cole vy. Madden, Sup. Ct, Mo., 4 8. W. Rep. 397. 


JURISDICTION. — [Federal courts— Bills quia timet]— Federal jurisdiction, 
when not curtailed by State statute giving action at law. — Bills quia timet 
belong to the ancient jurisdiction in equity, and no change in State legislation, giving, 
in cases of that nature, a remedy by action at law, can, of itself, curtail the jurisdiction 
in equity of the courts of the United States. The adequate remedy at law, which is the 
test of equitable jurisdiction in these courts, is that which existed when the judiciary 
act of 1739 was adopted, unless subsequently changed by act of Congress. — M’Conihay 
v. Wright, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 940. 


2.——. [Federal courts — Foreclosure —Cross-bill — Citizenship] — Intervening 
claimant may file cross-bill although he could not, by reason of citizenship, 
bring suit.— Where a circuit court of the United States has jurisdiction of a suit to 
foreclose a chattel mortgage, it may entertain a cross-bill in such suit, filed by a party 
who intervenes, and claims to be the owner of a part of the property, although such 
party, by reason of bis citizenship, being the same as that of defendant, could not have 
originated the suit.—[The court cite: Freeman v. Howe, 24 How. 450; Krippendorf v. 
Hyde, 110 U. S. 276; 4Sup. Ct. Rep. 27; Phelps v. Oaks, 117 U. S. 236; 6 Sup. Ct. Rep. 714.] — 
Osborne § Co. v. Barge, Cir. Ct. N. D. lowa, 30 Fed. Rep. 805. 


JURISDICTION OF COURTS, see ASSIGNMENT FOR CREDITORS; VOLUNTARY ASSO- 
CIATIONS, 


JUSTIFICATION, see CIVIL PROCEDURE. 
LACHES, see CORPORATIONS ; MARITIME LAW; REMOVAL OF CAUSE. 
LAND, see COUNTIES. 


—. [Agricultural lien —Action]— Landlord may maintain action against pur- 
chaser from tenant, when. — Under section 1301, Code Miss., and section 1362, which 
is applied to section 1301 by act of March 13, 1884, and which provide that a lessor of land 
shall have a lien on all agricultural products of the leased premises, for the payment of 
rent, which shall be paramount to all other liens; and that any person shall be fined, 
who, without the consent of the lessor, and with notice of the lien, and with intent to 
defeat it, shall remove or conceal, or aid in removing and concealing, anything subject 
to such lien,— one who purchases cotton from a lessee, with notice of the tenancy of 
his vendor, is liable to the landlord, in an action on the case, whether the vendee had 
or had not joined with the tenant in removing the property from the leased premises. — 
Cohn vy. Smith, Sup. Ct. Miss., 2 So. Rep. 244. 


2—. —. [Waiver] —Such right of action, when waived. —The right to bring an 
action on the case under such statute is waived where the landlord consents to the sale 
of cotton by his lessee, although the purchaser may have known nothing of such consent, 
and it was without consideration. — Ibid. 


3.——. [Interpretation — Lease] — Lease of building includes land. — A lease ofa 
building eo nomine is a lease of the land on which the building stands. —[The court say: 
“Land may be granted or leased by the description of a building on it. ‘And by the grant 
of a house, the ground whereon it doth stand doth pass.’ Shep. Touch, 90. A garden 
may pass by conveyance of a house, Smith v. Martin,2 Saund. 401. The demise of a 
mill carries the ground on,which it stands. Bacon v. Bowdoin, 22 Pick. 401. See. also, 
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LAND — Continued. 
Ammidown v, Ball, 8 Allen, 293; Hooper v. Farnsworth, 128 Mass. 487; Winchester vr. 
Hees, 35 N. H. 43; Wilson v. Hunter, 14 Wis. 744; Rogers v. Snow, 118 Mass. 118.] — 
Lampher v. Glenn, Sup. Ct. Minn., 33 N. W. Rep. 10. 


4.—. [Lease —Covenant for quiet enjoyment — Party-wall — Rent] — Right to 
use division wall not a breach of implied covenant for quiet enjoyment. — 
The statutory right, common to all owners of real estate in Philadelphia, to use divis- 
ion walls as party-walls, does not constitute a breach of the covenant of quiet 
enjoyment implied in a lease; and, if a leased dwelling-house in Philadelphia is ren- 
dered uninhabitable by the adjoining proprietor exercising his right to puli down and 
rebuild the party -wall, such fact will constitute no defense to an actionforthe rent. [In 
giving the opinion of the court, Clark, J., said: ‘‘ Every lease of land implies a covenant 
of quiet enjoyment, but that covenant extends only to acts of the lessor himself, and to 
injuries inflicted under title paramount. It is not designed as an indemnity against any 
and all disturbance of the lessee’s enjoyment of the land under the law. Frost v. 
Earnest, 4 Whart. 86; Dobbins v. Brown, 12 Pa. St. 75; Moore v. Weber, 71 Pa. St. 429. 
The mere fact that the house became uninhabitable is notenough. Arden v. Pollen, 10 
Mees. & W. 321; Carson v. Godley, 26 Pa. St. 117; Hazlett v. Powell, 30 Pa. St. 293. This 
condition of the property must result from the act of the lessor, or from those holding 
title paramount.” The court also cite: [Memmert v. McKeen, 112 Pa. St. 315; s. c. 4 Atl. 
Rep. 542.) — Barns v. Wilson, Sup. Ct. Pa., 9 Atl. Rep. 437. 


5. ——. Use of leased premises where lease is silent. — When a lease is silent as to 
the use which is to be made of the leased premises, it does not follow that the lessee 
may make what use of them he pleases; but he is still bound to enjoy the thing “ ac- 
cording tothe use for which it was intended bg the lease.” Rev. Civ. Code, art. 2710. 
In ascertaining the use so intended, resort is to be had to surrounding circumstances; 
such as the nature and situation of the premises, the use to which they had been pre- 
viously applied, the occupation and character of the person applying for the lease, ete. — 
New Orleans ¢ C. R. Co. v. Darms, Sup. Ct. La., 2 So. Rep. 281. 


6.——. ——. Parol evidence admitted to show intent in respect of use. —In aid of 
such circumstances, parol evidence may also be received to show that, during the nego- 
tiations, the lessee had been expressly notified that a particular use, foreign to the 
destination of the premises, would not be permitted. Such evidence does not violate 
the general rule prohibiting parol to vary or contradict a written contract, but falls un- 
der the exceptions admitting parol, in order to ascertain the nature and qualities of the 
subject-matter of the contract. —[Citing: 1 Greenl. Ev., secs. 285, 2984; Surgent v. 
Adams, 3 Gray, 72; Falcon v. Boucherville, 1 Rob. (La.) 337; Moore v. Hampton, 3 La. 
Ann. 193; D’Aquin v. Barbour, 4 La, Ann. 441; Corbett v. Costello, 8 La. Ann. 427; Me- 
Leroy v. Duckworth, 13 La. Ann. 410.].— Jbid. 


7.—. —. [Injunction — Bar-room] — Injunction to restrain keeping of bar- 
room on leased premises. — Under the facts of this case, an injunction to prohibit 
the establishment of a bar-room on the premises leased is perpetuated. — Ibid. 


LIEN, see MARITIME Law. 


LICENSE, see CONSTITUTIONAL LAW; CORPORATIONS; INTOXICATING LIQUORS. 


LIFE INSURANCE. — [Insurable interest] —- What insurance on the lifeof an 
aged person not speculative. —A., an old woman, was living with her daughter 
and B., the father of her son-in-law. B. had A.’s life insured; his only interest being, 
as stated in the application, “ has kept her for a certain length of time, and promises to 
keep her as long as shelives.” After the death of A., her executor attempted to recover 
the amount of the policy from B., less the amounts paid by him. The court, on the 
trial, refused to charge the jury, as matter of law, that the insurance was speculative- 
Held, not to be error. — Batdorf vy. Fehler, Sup. Ct. Pa.,9 Atl. Rep, 468. 


2,—. —. [Wagering contract]—A person may insure his own life for the 
benefit of a stranger. — A policy of insurance taken out on the life of another by a 
beneficiary, who has no pecuniary interest in the continuance of the life so insured, is a 
wagering policy, and void. Buta person may, of his own accord, insure his own life, 
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LIFE INSURANCE — Continued, 
pay the premiums himself, and make the policy payable upon his death to a third party 
who has no insurable interest in his life. —[The court cite: Insurance Co. v. Hogan, 
80 Tl. 39; Lemon v,. Phoenix M. L. Ins. Co., 38 Conn. 294; Rawls v. Life Ins. Co., 27 N. 
Y. 282; Fairchild v. Northeastern M. L. Assn., 51 Vt. 613; Langdon v. Union Mut. Life 
Ins. Co., 14 Fed. Rep. 272; Conn. M. L. Ins. Co. v. Schaffer, 94 U. 8. 457. The court 
deny Mutual Benefit Assn. v. Hoyt, 46 Mich, 473;9 N. W. Rep. 497.] — Bloomington Mut, 
Life Ben, Assn. v. Blue, Sup. Ct. Nl. 11 N. East. Rep. 331. 


3.——. ——. [Mutual benefit societies]— Member may devise benefit to a 
stranger.— The purpose of organizing a company, as recited in the charter, was to 
furnish life indemnity or pecuniary benefit to devisees or legatecs of members. Held, 
that as a member might, under the charter, devise the benefits of his policy to a 
stranger, so he might im the first instance take out the policy payable to a stranger. — 

Ibid. 


4. ——. ——. [Estoppel—Ultra vires—Acceptance of premiums|— Company can- 
not accept premiums and then plead ultra vires. — Where a contract has been 
fully performed by the party contracting with a corporation, and the corporation has 
received the benefits from such contract, it cannot afterwards invoke the doctrine of 
ultra vires to defeat an action brought against it on such contract. So, where an insur- 
ance company issues a policy to one upon his own life, payable at his death toathird 
person, and the insured pays the premiums, which are accepted by the company, it can- 
not, after the death of the assured, resist payment of the policy to the beneficiary, upon 
the ground that he is neithera relative, heir, nor devisee of the insured, and that its 
charter authorizes it to pay to such persons only. — Ibid. 


—. See MUTUAL BENEFIT SOCIETIES. 
LIFE TENANT, see NEGLIGENCE, 
LIMITATION, see REMOVAL OF CAUSE. 
LOST INSTRUMENT, see NEGOTIABLE INSTRUMENT. 


MALICIOUS PROSECUTION. — [Nolle prosequi] —When not a termination of 
the previous action so as to support an action for a malicious prosecution. — 
An action for malicious prosecution will not lie where the prosecution has been deter- 
mined only by a nolle prosequi entered by the district attorney by the procurement of the 
plaintiff’s attorney. — [The court cite: Parker v. Farley, 10 Cush. 279; Coupal v. Ward, 
106 Mass, 289; Graves v. Dawson, 130 Mass. 78. The court distinguish: Graves v. Daw- 
son, 133 Mass. 419.]— Langford vy. Boston, etc., R. Co., Sup. Jud. Ct. Mass., 11 N. East. 
Rep. 697. 


MAIL MATTER, see CRIMINAL Law. 


MANDAMUS. — [Judge — Rehearing) — Mandamus not issued to compel the 
rehearing of a cause.— Mandamus will not lie to compel a judge of the civil district 
court to rehear a cause which, in the exercise of undisputed jurisdiction, he has heard, 
and in which he has rendered final judgment disposing of the whole merits of the cause 
and forming res judicata between the parties, on allegations of the insufliciency and 
illegality of the reasons on which such judgment was based.— State v. Monroe, Sup. Ct. 
La., 2 So. Rep. 215. 


2.—. [Railway companies — Traffic facilities] -Mandamus not granted to 

compel more frequent running of trains, when. — Where mandamus is asked to 

" compel a railroad company to run its trains more frequently over a certain part of its 
road, and to repair and put in safe condition such part of the road, and the company 
answers that such part of the road has never paid expenses, and that it is finan- 
cially unable to make the repairs demanded, or run additional trains, the writ will be 
refused. — [The court cite: Poople v. Chicago & A. R. Co., 55 Ill. 95: People v. Lieb, 85 
Ill. 484; People v. Trustees, etc., 86 Ill. 613; Cristman v. Peck, 90 Ll. 150; People v. 
Hatch, 33 Ill. 9; U. S. v. Commissioners, 5 Wall. 563; Rex v. Oxford & Witney Turnpike 
Roads, 12 Adol. & E. 427; Chicago, etc., R. Co. v. People, 56 Lil. 365; State v. North. 
eastern R. Co.,9 Rich. 247; King v. Severn, etc., R. Co.,2 Barn. & Ald. 644; Union Pace 
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MANDAMUS Continued. 
R. Co, v. Hall, 91 U. 8. 343; People v. Boston & A, R. Co., 70 N. Y. 569; In re Brunswick, 
etc., R. Co., 1 Pug. & B. 667; Com. v. Eastern R, Co., 103 Mass, 254.] — Ohio, etc., R. Co. v. 
People, 11 N. East. Rep. 347. 


—. See VOLUNTARY ASSOCIATIONS, 
“MANUFACTURER.” see TRADE-MARK. 


MARITIME LAW. — (Lien— Notice— Arrest]—When lien may arise notwith- 
standing formal arrest of the vessel in favor of a person having no notice. — 
The rule that liens upon vessels cannot be acquised while they are in custody of the 
court is not applicable upon a formal arrest only, when the vessel by consent of the 
parties, is allowed to engage in her usual business, and to incur maritime obligations 
towards third persons having no notice of her arrest; neither the marshal, nor any 
deputy, being on board, or having actual possession.—-Putnam v. The Young America, 
Dist. Ct. S. D. N. Y., 30 Fed. Rep. 7389. 


2—. —. [Laches] —When lien lost by laches. — Liens equaling or exceeding the 
whole value of the vessel should be enforced with diligence; otherwise such claims, 
after a comparatively short period of inactivity, will be postponed, for laches, in favor 
of subsequent liens of navigation acquired without notice. — [The rule of The Grape- 
shot, 22 Fed. Rep. 123, qualified.]— J bid. 


3.——. ——. [Priorities —Marshaling] — Priority as between liens ex contractu 
and ex delicto. —By the general maritime law, liens ex delictoare inferior in the 
rank of privilege to liens ex contractu. A prior lien for supplies is entitled to a prefer- 
ence, considered as a mere question of legal rank, and independent of the equitable 
marshaling of securities or remedies, over a subsequent lien for damage upon the same 
voyage. The Aline, 1 W. Rob. 111, and other English cases on this subject, and the 
provisions of various maritime codes, considered. As to the priority of liens by collis- 
ion, quere. — I bid, ‘ 


4, ——. ——. Right of lien for supplies prior to right of lien for negligent tow- 
age. — The tug Y. A., on the twenty-ninth of January, 1886, negligently stranded her 
tow, doing to the latter damage exceeding the tug’s value. The libel for damages was 
filed February 10th, but a formal arrest only was made by the marshal, and by consent 
of the libelant’s proctor, she was suffered to engage in her usual business about the 
harbor, without any keeper on board, and without publication. Upon trial the tug was 
held liable, and she was arrested for sale upon execution on the eighth of July. In the 
meantime several bills for supplies of coal were incurred, upon which liens were 
claimed under the maritime and State laws. Held, (1) that the liens for supplies fur - 
nished without notice of the libelant’s suit should be sustained; (2) that the practica} 
release of the vessel, after a formal arrest only, for the purpose of permitting her to 
engage in her usual business, was such laches as should postpone the libelant’s liens to 
those of the subsequent material-men without notice of the suit or claim; but not as to 
supplies furnished after notice of the suit pending; (3) that the lien for supplies fur- 
nished before the stranding was prior in rank to the subsequent lien for damage for 
negligence in towage, which should rank with negligent damage to cargo; (4) that the 
‘damage to cargo, for which a subsequent libel was filed, should share ratably with the 
owner of the vessel damaged, after paying for the supply bills allowed. — J bid. 


MARRIED WOMAN. — [Wife’s separate estate] — Upon what contract charged 
with payment of her debts. — All that is necessary to charge the separate estate of 
a married woman with her contracts, whether oral or written, is that there should bean 
express promise or engagement to create such charge upon the separate estate, whether 
real or personal, and that the methodin which such promise is expressed should be 
within the express or implied powers of the instrument creating the estate. —[The 
court cite: Menees v. Johnson, 12 Lea, 561; Warren v. Freeman, Pickle, —,3 S. W. 
Rep. 513; Owens v. Dickenson, Craig & P. 48-54; Hume v. Tenant, 1 Brown Ch. 16; Rags- 
dale v. Gossett, 2 Lea, 736, and Jordan v. Keeble, 1 Pickle, —,3 S. W. Rep. 511; Pike v. 
Fitzgibbon, 17 Ch. Div. 454, 459, 462, 463; Picard v. Hine, L. R.5 Ch. 274; Johnson v. 
Gallagher, 3 De Gex, F. & J. 494; London Bank of Australia v. Lempriere, L. R. 4 P. C. 
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MARRIED WOMAN — Continued. 


572; Murray v. Barlee,3 Mylne & K. 209; Matthewman’s Case, L. R.3 Eq.781; Shattock v, 
Shattock, L. R.2 Eq. 182; 3 Pom. Eq., sec. 1123.] — Ekerly v. M' Gee, Sup. Ct. Tenn., 4 8, 
W. Rep. 386. 


MARSHALING, see MARITIME Law. 
MASONIC ORDER, see VOLUNTARY ASSOCIATIONS. 
MASTER AND SERVANT. — [Negligence in fellow-servant— Railway com- 


pany — Master Mechanic — Foreman] — Foreman not fellow-servant of mas- 
ter mechanic — Duty of company to provide safe machinery. — The duty of the 
master to provide a safe working place aad safe machinery for his employees cannot be 
so delegated as to absolve the master from liability, and, where a servant is charged 
with the duty of providing safe machinery, he acts as the master in performing that 
duty, and is not to be regarded as a mere fellow-servant with one engaged in the service 
of the common master. This principe applies as between the master mechanic of a 
railroad company and a fireman upon one of its locomotives. — [The court citing: Balti- 
more, etc., Co. v. Rowan, 104 Ind. 88; 3N. E. Rep. 627; Indiana Car Co. v. Parker, 100 Ind. 
181, and authorities cited, 187; Capper rv. Louisville, etc., Co., 103 Ind. 505; 2 N. E. Rep. 
749; Atlas Engine Works v. Randall, 100 Ind. 293; Indiana Car Co. v. Parker, supra; 
Ohio, etc., Co. v. Collarn, 73 Ind. 261-273; Mitchell v. Robinson, 80 Ind. 231; 41 Amer. Rep. 
812; Hough v. Railway Co., 100 U.S. 219; Mullan v. Philadelphia, 78 Pa. St. 25; 21 Am. 
Rep. 2; Gunter v. Graniteville, etc., Co., 18 S. C. 262; 44 Am. Rep. 573; Crispin v. Bab- 
bitt, 31 N. Y. 516; 37 Amer. Rep.523; Flike v. Boston, etc., R. R. Co., 53 N. Y. 549; Corco- 
ran, v. Holbrook, 59 N. Y. 517; McCosker v. Long Island, ctc,, Co., 8 N. Y. 77; Brothers 
v. Cartter, 52 Mo. 374; Tierney v. Minneapolis, etc., Co., 33 Minn. 311; 53 Am. Rep. 35, 
and 23 N. W. Rep. 229.] — Kruger v. Louisville, etc., R. Co., Sup. Ct. Ind., 11 N. East. 
Rep. 957. ss 


—. See NEGLIGENCE. 
MASTER MECHANIC, See MASTER AND SERVANT, 
MISTAKE OF LAW.— [Equity] — When a ground of equitable relief.— The 


power of courts of equity toafford relief from the consequences of the mistakes of 
parties to written instruments is not strictly limited to mistakes of fact, but extends 
also, to mistakes of law. While, for a bare mistake of law alone, without other consid-* 
erations affecting the case, relicf will rarely, if ever, be afforded, yet equity will inter- 
fere, where it further appears that the defendant, availing himself of the opportunities 
afforded by the mistake, will take an unconscionable advantage of the plaintiff, without 
consideration; the plaintiff being blameless, and the defendant being in no position 
entitling him to equitable protection. — [The court cite: Canedy v. Marcy, 13 Gray, 373; 
Stedwellv. Anderson, 21 Conn. 139; Cooke v. Husbands, 11 Md. 492; Clayton v. Freet, 10 
Ohio St. 544; Evants v. Administrator of Strode, 11 Ohio, 480; McNaughten v. Partridge, 
11 Ohio, 223; Remington v. Higgins, 54 Cal. 620; McMillen v. New York Water-Proof 
Paper Co., 29 N. J. Eq.610; Brown v. Lamphear, 35 Vt. 252; Larkins v. Biddle, 21 Ala. 
252; Champlin v. Laytin, 1 Edw. Ch. 466; Green v. Morris & E. R. Co., 12 N. J. Eq. 165; 
Stover v. Poole, 67 Me. 217, 223; Worley v. Tuggle, 4 Bush, 168; Walden v. Skinner, 101 
U.S. 577; Snell v. Insurance Co., 98 U. S. 85; Pitcher v. Hennessey, 48 N. Y. 415-424; Ba- 
ker v. Massey, 50 Iowa, 399; Underwood v. Brockman, 4 Dana, 309; Willan v. Willan, 16 
Ves. 72; Pol. Cont. 393, 395, 450; Leake, Cont. 345, 346; 2 Pom. Eq. Jur. 842-847; McKusick 
v. County Com’rs Washington Co., 16 Minn. 157 (Gil. 135); First Nat. Bank of St. Paul v. 
National Marine Bank, 20 Minn. 63 (Gil. 49); Catlin v. Fletcher, 9 Minn. $5 (Gil. 75); Di- 
man v. Providence W.& B. R. Co., 5 R. I. 130; Dulany v. Rogers, 50 Md, 524; Hearne v. 
Marine Ins, Co., 20 Wall, 488, 491; Harris v. Pepperell, L. R.5 Eq. 1; Brown v. Lamphear, 
35 Vt. 252, 259.] — Benson v. Markoe, Sup. Ct. Minn., 33 N. W. Rep. 38. 


2—. —. When a ground of reforming a contract.—In general, for the mis- 


take of one party only to an instrument, relief will not be afforded, as by reformation, so 
as to subject the other party to obligations or conditions to which he never assented, 


but relief may be granted when the parties can be placed in their former position. -- 
Ibid, 


3.—. -——. [Subsequent purchaser — Notice] —Equitable relief against a 
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MISTAKE OF LAW — Continued. 


quitclaim deed discharging a mortgage. — The plaintiff, who had sold certain real 
estate to the defendant’s grantor, and executed a deed of conveyance, taking back a 
mortgage for the price, $12,000, was afterwards requested by the grantee to exe- 
cute to him a further deed of release and quitclaim of the premises for the purpose of 
effectually conveying certain land, which, as was represented, had not been transferred 
by the priordeed., The plaintiff executed the quitclaim and release, without consider- 
ation, thereby in legal effect, but contrary to his intention, discharging his mortgage. 
Heid, that the plaintiff is entitled to relief limiting the operation of the latter deed to the 
conveyance of the premises, the defendant having acquired his title with the knowledge 
of the plaintiff’s equity. — Ibid. 


MORTGAGE, see ASSIGNMENT FOR CREDITORS ; CORPORATIONS; HUSBAND AND WIFE; 


JUDICIAL SALES; WASTE. 


MUNICIPAL BONDS. —[Railway companies — Statute — Interpretation] — 


Authority to subscribe does not include authority to issue bonds. — A statute 
authorizing a municipal corporation to subscribe in a certain amount to the capital 
stock of a railroad company, and, upon the approval of a majority of the legal voters 
of the city, to levy and collect a tax for the payment of said subscription, does not 
empower the city to issue bonds for said payment. The clause in the statute empower- 
ing the municipal corporation to subscribe to the stock of the railroad company on 
“such terms and conditions as they may stipulAte and agree upon,” does not implya 
power to issue bonds to meet the payment of the subscription. — Katzenberger vy. City 
of Aberdeen, Sup. Ct. U. S., 7 Sup. Ct. Rep. 947. See, also, M’ Conihay v. Wright, Ibid. 940. 


2.—. [Ratification]— Want of power not cured by ratification. — Bonds issued 


without legislative authority cannot be made binding by mere municipal ratification, 
because there is no more power to ratify than there was to create originally. — Zbid. 


—. [Recitals — Estoppel] — When municipality not estopped to deny va- 
lidity. — Where the bonds issued by & municipal corporation do not contain any recital 
to the effect that the corporation is actually authorized to issue them, the corporation is 
not estopped from denying the authority of its supervisor and clerk to execute them. — 
Town of Concord v. Robinson, Sup, Ct. U. S.,7 Sup. Ct. Rep. 937. See also Katzenberger 
v. City of Aberdeen, Ibid. 947. 


MUNICIPAL CORPORATIONS. — [Eminent domain — Contract — Estoppel] — 


Municipal corporation cannot by contract abdicate its power to condemn 
land for streets. — A municipal corporation cannot make a contract with a railroad 
company, whereby it vacates a street, in consideration of the company erecting a station 
on a part of such street, that will in the future prevent it from condemning such property 
for the opening of a street that the general welfare of the municipality may require 
to be opened. —[The court say: “ The laying out and opening streets by the common 
council of a city is the exercise of its legislative functions, and any contract made by 
the city with an individual or corporation, by which it agrees that it will not in the 
future open or extend a street in any particular place or part of the city, is an abnega- 
tion of its legislative powers, unauthorized by its charter, and may be alike destructive 
of the convenience and prosperity of the municipality. The claimed contract in this 
case is of this character, and void, and furnishes no basis for any liability of any kind 
on the part of the city to the defendant in this case. Gale v. Village of Kalamazoo, 23 
Mich. 344; Toledo, eic., R. Co. v, Detroit, L. & N. R. Co., 29 N. W. Rep. 500; Milhau v. 
Sharp, 27 N. Y. 611; Coleman v. Railroad Co., 38 N. Y. 201; Richmond Gas-Light Co. v. 
Middletown, 59 N. Y. 228; Hood v. Lynn, 1 Allen, 103; Backus rv. Lebanon, 11 N. H. 19; 
State v. Hudson Tunnel R. Co., 38 N. J. Law, 548; Newcastle R. Co. v. Pennsylvania 
R. R., 3 Ind. 464; Brimmer v. Boston, 102 Mass. 19; Trustees v. Salmond, 11 Me. 109; West 
River Bridge Co. v. Dix, 6 How. 507. The powers of a municipal corporation in respect 
to opening, improving and controlling its streets are held in trust for the public benefit, 
and cannot be surrendered by contract to private persons or to a corporation by reso- 
lution of the common council, or in any other manner. If this could be done, there is 
no reason why the common council of any year may not, by contract, preclude the city 
from all future time from opening or extending any of its streets, or laying new 
streets, no matter how great the public necessity may be therefor. Dill. Mun, Corp., 
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sec. 567; Davis v. Mayor, 14 N. Y. 506, 532; Railroad v. Memphis, 10 Wall. 38. The 
property of a corporation like that of a railroad company, like all other prop- 
erty, is held subject to the necessities of the public. Not only the property, but its 
franchise, when inseparable, may be taken for public use whenever the necessities 
of the public require it, compensation being made therefor. West River Bridge Co. 
v. Dix, 6 How. 507; Crosby v. Hanover, 36 N. H. 404; Richmond R. R. v. Louisa R. R., 
13 How. 71; Charles R. Bridge Co. v. Warren Bridge, 11 Pet. 420. Any of its property 
not actually in use, or absolutely necessary for the enjoyment of the franchise, is 
subject to condemnation for other purposes, the same as the property of an indi- 
vidual. Enfield Toll-Bridge Co. v. Hartford R. R., 17 Conn. 40; Backus v. Lebanon, 
1LN. H. 19; Peoria R. R. v. Railroad Co., 66 Lil. 174; Iron R. R. v. Ironton, 19 Ohio St. 299, 
All contracts are subject to the power of eminent domain, whenever the public necessity 
requires its exercise, and must be regarded as made with reference thereto.”’] — In re 
City of Grand Rapids vy. Grand Rapids, etc., R. Co., Sup. Ct. Mich., 33 N. W. Rep. 15. 


2.——. [Information — Bridges} — Information for failing to keep bridges in re- 
pair. —Where the duty is imposed upon towns by statute to keep in repair the highways 
and bridges within them, an information will lie against a town for failing and neglect- 
ing to repair a common bridge on a public highway. — Town of Saukville y. State, Sup. 
Ct. Wis., 33 N. W. Rep. 88. 


8. ——. [Ordinance — Streets] —Reasonableness of ordinance prohibiting re- 
moval of dirt from streets, etc. —-\n ordinance of an incorporated town ordaining 
that it shall not be lawful for any person to-remove any dirt or earth from off any of 
the streets within the limits of said town, for any personal or individual purpose what- 
ever, without first obtaining the consent of the board of trustees, is reasonable in 
terms, and one which may with propriety be enforced in any incorporated town of 
city, and binds the owner of the fee in the streets equally with strangers.— Town -f 
Palatine v. Krueger, Sup. Ct. Ill., 19 Ch. Leg. N. 299. 


4.—. —. [Easement] —Rights of the public in the streets — Rights of the 
owner. — The rights of the public in a street are the same whether said street was 
originally laid out as a country road and afterward included in the corporation limits, 
or was first laid out by the corporate authorities; and in either case the owner of 
the fee in the street cannot remove soil from such street contrary to the provisions of 
an ordinance of the municipal corporation. The more ancient decisions limited the 
rights of the public to that of passage and re-passage, and treated any interference 
with the soil other than was 1 ecessary to the enjoyment of this right as atrespass. But 
the modern decisions have eavended the public right in the strects of populous cities, and 
have reduced the interest of the owner of the soil to a mere naked fee of only nominal 
value. — Ed. Chicago Legal News. — J bid. 


5. [Street improvements—Surface water—Injunction])—When manda- 
tory injunction not granted to compel village to close sluice. — If a village, in 
improving a highway, by the construction of gutters and a sluice or sewer, does not in- 
crease the flow of surface water, on an adjoining lot, beyond what it was before the im- 
provement, it cannot be compelled, by a mandatory injunction at the instance of the 
lot-owner, to close the sluice, — [Reversing 37 Hun, 639.] — Rutherford v. Village of Holly, 
Ct. App. N. Y., 11 N. East. Rep. 818. 


—. See CONSTITUTIONAL LAW; CORPORATIONS ; COUNTIES ; EMINENT DOMAIN; INTOXI- 
CATING LIQUORS ; NEGLIGENCE. 


MUTUAL BENEFIT SOCIETIES. — [Assignment — Life insurance — Insurable 
interest] — Power of member to change beneficiary. — Where, under the articles 
of association and by-laws of a mutual benefit society, the benefits are payable to the 
person designated by the member in his application for membership, or by his last will 
and testament, it is competent for such member by his own act, and with the consent of 
the company, at any time before his death, without the formalities of a will, to make a 
transfer of the benefit from the original beneficiary named to any other person he may 
select, whether the person so selected has or has not an insurable interest in his life. — 
Lamont v. Hotel Men’s Mut. Ben. Assn., Cir. Ct. N. D. Ill., 30 Fed, Rep. 817. 
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2,—. [Equity] —Principle on which equity corrects irregularities in tribunals 
of unincorporated societies. — A court of equity has jurisdiction of causes of action 
within the control of the tribunals ordained by the constitution and by-laws of an un- 
incorporated society only where some material irregularity in the proceedings is shown 
to have occurred, which has not been waived by the suitor. — Appeal of Sperry, Sup. Ct. 
Pa., 9 Atl. Rep. 478. 


3.—. —. [Waiver]— Effect of waiver of such irregularities by member. — 
On the trial of a member of a lodge before a committee, an irregularity in the appoint- 
ment of the committee, under the by-laws, is waived by the appearance of the accused, 
who having knowledge of the irregularity does not object thereto. The exclusion of a 
competent witness, offered by the accused, on the ground that he is incompetent, is a 
mistake of judgment, and not an irregularity of procedure, the omission to complain of 
which, on appeal to the lodge, is a waiver of such error.—[The court cite: Black & 
White Smith’s Soc. v. Vandyke, 2 Whart. 303; Com. v. German Soc., 15 Pa. St. 251; Com. 
v. Pike Ben. Soc., 8 Watts &S. 251. The dissenting judge cites: Com. v. Pike Ben. Soc., 
8 Watts & S. 247; Society v. Meyer, 52 Pa. St. 125; Com. v. German Soc., 15 Pa. St. 251.] — 
Ibid. 


—. See LIFE INSURANCE. 

MUTUALITY, see Contract. 

NATIONAL BANES, see CORPORATIONS. 
NATURALIZATION, see ALIENS; CONSTITUTIONAL Law. 
NAVIGABLE WATERS, see CONSTITUTIONAL Law. 


NEGLIGENCE. — [Bailment] — Liability of refrigerator company for decay of 
fruit. —A refrigerating company is liable for damage caused to fruit stored by it, by rea- 
son of decay of such fruit, caused by raising the temperature of its storehouse to a 
height above that agreed upon; and the diminution in the market value by reason og 
such decay may be considered as an element of the d amage. — Hyde v. Mechanical Re- 
Srigerating Co., Sup. Jud. Ct. Mass., 4 N. Eng. Rep. 253. 


2.—. [Carriers of passengers—Res ipsa loquitur] — Injury to passenger 
from falling of pieces of porcelain lamp shade. — Where a passenger was injured, 
while riding in a car, by the falling of pieces of a porcelain shade from the upper part 
of the car, the fact that the act of the railroad company in placing and using the fix- 
ture in the car caused the injury would be evidence that it was caused by the negligence 
of the defendant; that it broke and fell from the use for which it was intended would be 
evidence that it was defective and unsafe, and, if not explained or controlled, would be 
sufficient evidence to authorize the jury to find that the defendant was negligent in re- 
gard to it, and liable for the injury resulting. — White v. Boston ¢ Albany R. R. Co., Sup. 
Jud. Ct. Mass., 4.N. Eng. Rep. 267. 


3.——. [Building — Independent contractor — Traveler] — When liable for neg- 
ligence of independent contractor after work done. — It is the duty of the owner 
of a building under his own control, and in his own occupation, to keep it in such safe 
condition that travelers on the highway shall not suffer injury; and if an independent 
contractor, who has been at work on the building, has finished his work, the owner is 
the responsible party, where an accident occurs on account of the negligent manner in 
which the work was done. — Khron y. Brock, Sup. Jud. Ct. Mass., 11 N. East. Rep. 748, 


4.—. [Diseased cattle] — Liability for injuries by importing diseased cattle.— 
One who, knowing that his cattle are infected with Texas fever, a contagious disease, 
brings his cattle intoa State, and allows them to run at large on the range used by the 
cattle of another, whereby the other’s cattle be come infected and die, is liable to such 
other for the damage thus caused by his negligence, without regard to any State statute 
prohibiting the introduction of such cattle, and giving damages therefor. — Kemmish v. 
Ball, Cir. Ct. 8. D. lowa, 30 Fed. Rep. 759. 


5.——. [Life tenant —Usufructuary]—Care required of usufructuary under 
Louisiana civil law. — Notwithstanding a plea of res judicata is sustained, anda 
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NEGLIGENCE — Continued. 
portion of plaintiff's demands are dismissed, leaving others in controversy, involving 
less than $2,000, this court is not necessarily divested of jurisdiction thereby. The usu- 
fractuary is bound to keep the things of which he has the usufruct, and take the same 
care of them as a prudent owner would; and he is answerable for such losses as are 
produced from his default or neglect. He is liable for all the expenses for the preserva- 
tion of the property and the payment of taxes. — [See, also, Reyburn v, Wallace (Mo.), 
3S. W. Rep. 482; Wilkinson v, Wilkinson (Wis.),18 N. W. Rep. 527; Schulting v. Schult- 
ing (N. J.), 3 Atl. Rep. 526.] —- Mehle v. Bensel, Sup. Ct. La.,2 So. Rep. 201. 


6.——. [Municipal corporations — Highway — Child) — What is a lawful use of 
the highway by a child seven years old. — In an action to recover for injuries re- 
ceived by reason of a defect in the highway, it cannot be said that there is want of due 
care on the part of the plaintiff, a small boy, seven years of age, because, while walking 
with his father, he steps aside for an instant to clasp in his hands, in childish play, a 
post in the street, and almostin his path; noris he thereby making an unlawful use of 
the highway, so as to prevent recovery. — Gulline v. City of Lowell, Sup. Jud. Ct. Mass., 11 
N. East. Rep. 723. 


7. ——. [Municipal corporations — Highway — Contributory negligence — Drunk- 
enness] — Drunkenness of traveler bars recovery on ground of contributory 
negligence. — A. was injured, while driving along a road of B. by being precipitated 
down the side thereof at a point where there was no guard or rail. The defense to the 
action brought by him was that the ident was d by his own negligence, he 
being intoxicated at the time. The courtleft the question whether or not he was intox- 
icated to the jury, with instructions that, if they found that he was, he could not recover. 
Held, there was no error in this.— [See, also, Monk v. Town of Utrecht (N. Y.),11N. 
E. Rep. 268; Seymer v. Town of Lake (Wis.), 29 N. W. Rep. 554.] — Hershey v. Road 
Com’rs of Millcreek Tp., Sup. Ct. Pa., 9 Atl. Rep, 452. 


8. ——. [Pleading — Declaration— Ownership] — Failure to aver ownership in 
an action for an injury from careless excavating.—In an action for damages 
caused by the defendant’s carelessly and unskillfully digging down and excavating a 
precipitous hill, and negligently leaving the precipice so formed unfenced, the declara- 
tion is not demurrable for failing to state that defendant owned the hill, or wasin pos- 
session or control thereof, as the control may be inferred from the acts of possession, 
such as excavating, etc., charged in the declaration. — Mackey v. City 0/ Vicksburg, Sup. 
Ct. Miss., 2 So. Rep. 178. 


9.——. [Railway companies—Carriers of passengers — Evidence] —Evidence 
of previous acts of negligence by a passenger. —In an action to recover for in- 
juries received in alighting from a train, where it was in dispute whether plaintiff care- 
lessly jumped from the train while it was in motion; held, that defendant might show 
that, during the year preceding the accident, plaintiff had frequently traveled over the 
same route, had frequently jumped off the cars while in motion, and had been warned 
of the danger of doing so. — [The court cite: Fitzpatrick v. Railroad Co., 128 Mass, 13; 
Randall v. Telegraph Co., 54 Wis. 142; 11 N. W. Rep. 419; State v. Boston & M. R. R.,58 N. 
H. 410; State v. Manchester & L. R., 52 N. H. 549.] — Craven v. Central Pac, R. Co., Sup. 
Ct. Cal., 13 Pac. Rep. 878. 


lo. ——. —-. [Compromise — Estoppel] — Settlement upon misrepr tati 

for grossly inadequate sum no bar to action. —In an action againsta railroad 
company for injuries caused by its negligence, a settlement for a grossly inadequate 
sum, obtained by misrepresentations by the company that the plaintiff would be brought 
“ into disgrace, and would get nothing in the end,” if she sued for the injury, and at a 
time when she was sick and nervous, and in great need of money, and repudiated by her 
the next day; held, no bar to an action for the injury. — Stone v. Chicago, etc., R. Co., 
Sup. Ct. Mich., 3%N. W. Rep. 24. 


l.—. —. [Master and tenant —Evidence of negligence—Res ipsa loquitur]— 
Giving way of track prima facie evidence of negligence. — In an action against 
arailroad company to recover for the death of a fireman, caused by the track giving 
way under the train during a heavy rain; held, that the sudden giving way of the track 
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was prima facie evidence of negligence in its construction, and that, the evidence as to 
whether the rain was an extraordinary one being conflicting, the case was properly 
sent to the jury. — Stoher v. St. Louis, etc., R. Co., Sup. Ct. Mo., 4 8. W. Rep. 389. 


—. [Trespassers on track —Pleading—Complaint — Demurrer] — When 
declaration or complaint demurrable.--In an action to recover from a railroad 
company damages for the death of a person run over while walking along its track, a . 
declaration which states, in effect, that the engineer in charge of the train did not see 
the deceased in time to stop the train before he was struck, but that he might or ought 
to have seen him, is demurrable for stating no cause of action, -- Mobile ¢ O. R. Co. v. 
Stroud, Sup. Ct. Miss., 2 So. Rep. 171. 


13. ——. Contributory negligence to walk on railway track. -A person who gets on 
a railroad track where he has no right to be, some 60 feet in front of an advancing 
train, and walks towards it, there being nothing to obscure his view, and is run over, is 
guilty of such contributory negligence as will prevent a recovery for his death; and 
this, though it be proved that the train was running at a greater speed than allowed by 
law, and that defendant's engineer did not see him, though he might have done so. — 
[Following Railroad Co, v. Houston, 95 U.S. 697. See, also, Keyes v. Pennsylvania R. 
Co. (Pa.), 3 Atl. Rep. 15, and note,] — Ibid. 


—. See MASTER AND SERVANT. 


NEGOTIABLE INSTRUMENT. —[Banks and banking — Certificate of deposit] — 
Certificate of deposit is a negotiable promissory note.—A certificate of deposit 
payable in current funds to the order of the depositor upon return of the certificate is a 
negotiable promissory note. — Citizens’ Nat. Bank v. Brown, Sup. Ct. Ohio, 11 N. East. 
Rep. 799; s.c. 17 Week. L. B. 343. 


2—. —. [Lost instrument])—Right of action upon certificate of deposit 
which has been lost. — A negotiable certificate of deposit, if lost before indorsement 
by the depositor, can invest the finder with no title, and the depositor may maintain a 
suit at law to recover on such lost certificate upon refusal of the bank to surrender the 
deposit, unless he shall execute to it an indemnity bond against possible future loss. 
And this rule is not changed by the terms of the certificate, which makes the same pay- 
able “on return of the certificatc."* — Ibid. 


3.——. [Bona fide purchaser] — One who credits an indebtedness due to him as 
purchase-money.— One who buys at a voluntary sale from his debtor, and pays no 
money, but merely credits the amount of the purchase-money upona pre-existing debt, 
is not a bona fide purchaser for value. — Overstreet v. Manning, Sup. Ct. Texas, 4 8S. W- 
Rep. 248. 


4.——. Effect of indorsement before payee has indorsed.— When a man puts his 
name on the back of negotiable paper before the payee has indorsed it, he means to 
pledge, in some shape, his responsibility for the payment thereof, the character of which 
responsibility is to be determined by the evidence. —[Eilbert v. Finkbeiner, 68 Pa. St. 
243.] — Liszman v. Marz, Sup. Ct. Pa., 9 Atl. Rep. 477. 


5.——. [Transfer—Indorsement] — Transfer without indorsement, when sub- 
ject to equities. — A negotiable promissory note payable to order, that is transferred 
to a third party without indorsement, is in his hands, to all intents and purposes, a non- 
negotiable instrument, and subject to all the equities to which it would have been 
subject had it been a non-negotiable instrument in form, or had remained in the hands 
of the original payee; and such party has constructive notice of a defeasance, though 
not recorded, providing that, if the patent for the purchase price of which the note 
was given should prove a failure, the note and deed of trust securing it should be sur- 
rendered, in so far as to preclude him from pleading ignorance thereof. — Weber v. 
Orton, Sup. Ct. Mo., 4 S. W. Rep. 271. 


NEXT FRIEND, see INFANCY. 
NOLLE PROSEQUI, see MALICIOUS PROSECUTION. 
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WOTICE, see CHATTEL MORTGAGE; CONSTITUTIONAL LAW; CORPORATIONS; MARITIME 
LAW; MISTAKE OF Law, 


NUISANCE, see CORPORATIONS. 
OBSTRUCTION, see CONSTITUTIONAL Law. 


OFFICE AND OFFICER. ~— [Constitutional law] — Interpretation of a constitu- 
- tional p.ovision prohibiting the same person from holding two offices. -— 
Plaintiff was elected clerk of the Superior Court of Wilkes county for the term of four 
years from the first Monday in December, 1886. He had previously been elected sheriff 
of the county for two years from the first Monday in December, 1884. On the first Mon- 
day in December, 1886, he offered to qualify as clerk. His term as sheriff had then ex- 
pired, but he had in his hands a number of tax bills for 1886 which were unpaid, and 
which he still had power to enforce. The board of commissioners refused to permit 
him to qualify, busing their refusal upon article 14, section 7, Const. N.C., which pro- 
vides that no person who shall hold an office or place of trust or profit under the State 
shall hold or exercise any other office or place of profit under the State. Held, the re- 
fusal of the commissioners was not authorized by the constitution, and plaintiff was en- 
titled to qualify. — McNeill v. Somers, Sup. Ct. N. C., 28. E. Rep. 161. 


OPINION, see EVIDENCE. 

ORDINANCE, see MUNICIPAL CORPORATIONS. 
OWNERS 2 IP, see NEGLIGENCE. 

PAROL EVIDENCE, see LANDLORD AND TENANT. 


PARTNERSHIP. — [Arbitration] — One partner no power to submit to arbitra- 
tion. — A partner, by agreement, without the previous consent or subsequent ratifica- 
tion by his copartners, submitted matters affecting the partnership affairs involved in 
a pending suit to arbitration. Held, that the submission was not binding on the partners 
who did not participate, and the partnership was not estopped from pr ting the 
suit. —[The court cite: 1 Colly. Partn., sec. 441; Story, Partn., sec. 114; Pars. Partn., *176 
et seq.; Morse, Arb. & Award, 7; note to Hutchins v. Johnson, 30 Am. Dec. 630; Scar- 
borough v. Reynolds, 12 Ala. 252; Huber v. Zimmerman, 21 Ala. 488; Wright v. Evans, 
53 Ala.103; McBride v. Hagan, 1 Wend. 326.] — Fanchon vy. Bibb Furnace Co., Sup. Ct. 
Ala,, 2 So. Rep. 268. 


2.—. [Corporation] — Effect upon property rights of transforming a partner- 
ship into a corporation.— Where a corporation, formed out of a pre-existing part- 
nership, agrees, in consideration of becoming invested with all the partnership 
property, to succeed to and assume the partnership debts and liabilities, all partnership 
equities against the property are, upon the transfer, extinguished, and debts due to the 
several partners cease to be a lien on the transferred property. — Francklyn v. Sprague, 
Sup. Ct. Rep., 7 Sup. Ct. Rep. 947. 


3.——. Liability of liquidating and surviving partner.—A surviving partner, 
bound by the articles to liquidate the concern within six months after the dissolution of 
the partnership by death, and who has no right, after the expiration of that term, to 
prolong the liquidation, is liable for the value of all the assets at the termination of the 


delay, when they cannot be returned in integrum. — Klotz v. Macready, Sup. Ct. La., 2 So. 
Rep. 203. 


PARTIES, see AGENCY. 
PARTY-WALL, see LANDLORD AND TENANT. 
PAYMENT, see CORPORATIONS. 
PHYSICIAN, see CONSTITUTIONAL Law. 
PIRACY, see Coprricur. 

PLEADING, see NEGLIGENCE. 

POLICE POWER, see CONSTITUTIONAL Law. 
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POLICE REGULATIONS, see EMINENT DOMAIN. 
POWEBS, see Counrizs. 

PREFERENCES, see ASSIGNMENT FOR CREDITORS ; CORPORATIONS. 
PRESUMPTION, see 

PRIORITIES, see MARITIME Law. 


PUBLIC LANDS.—([War]— Effect of interruption of intercourse between Federal 
capital and local land-offics by war. — Where defendant duly entered certain land 
in controversy at the land-office in Little Rock, paid the purchase-money, and received’ 
a certificate of his application to the United States land-office at Washington, held, that- 
he is ff d by the subseq t breaking out of the war, and interruption of inter- 
course between the land-office at Little Rock and the authorities of Washington, owing” 
to which the register at Little Rock failed to report his application to Washington, and 


to enter it on the tract books and plats. — Chowning v. Stanfield, Sup. Ct. Ark., 48. W- 
Rep. 276. 


PUBLIC OFFICER, see CONTRACTS. 
PUBLIC POLICY, see Contracts. 
PUBLIC SCHOOLS, see ConsTITUTIONAL Law. 
QUARANTINE REGULATIONS, see CONSTITUTIONAL Law. 
RACE DISCRIMINATION, see CARRIERS OF PASSENGERS. 
RAILROAD COMMISSIONER, see RalLway COMPANIES. 


RAILWAY COMPANIES. —([Elevated roads — Charter — Interpretation} — 
Company chartered to build railroad may build elevated railroad. — A com- 
pany chartered to build a “railroad” merely has the right to elevate it above the 
surface wherever the character of the country makes it either essential or convenient,. 
although the word “ elevated” may not occur in the charter, or the right to elevate it 
may not be expressly granted.— Bulton v. Short-Route Railway Transfer Co., Ct. App — 
Ky., 4S. W. Rep. 332. 


—. [Eminent domain—Grass] —Company noright to grass growing onright 
of way.— The possession land by a railroad corporation for railroad purposes does not 
give it the right to sell and dispose of the grass growing by the side of its road-bed, ae- 
against the owner of the fee, who desires to remove it.— [The courtsay: “‘ The fee in the: 
land taken for a railroad remains with the owner from whom the land wastaken. The: 
railroad has the possession and control of the land to use for constructing, maintaining , 
and operating a railroad. Blake v. Rich, 34 N. H. 282. If there was a reasonable neces- 
sity for the defendant in interest to remove the grass for the safety of passing trains, or 
as a precaution against the spread of fire for the damages from which the railroad is 
liable, it was not necessary to sell or give away the grass, nor did its possession of the 
land for railroad purposes entitle it to appropriate the hay. Chapin v. Sullivan R. R., 
39 N. H. 564, 570; Aldrich v. Drury, 8 R. 1.554; Taylor v. New York & L. B. R. Co., 38 N_ 
J. Law, 28; Pierce, R. R. 160. If the safe operation of the railroad, and the protection 
of its business, made it necessary to exclude the plaintiff from the land occupied by the 
road, there is nothing to show that the defendant could not have left the grass, or placed 
it where the plaintiff could conveniently have taken it. Baker v. Shephard, 24 N. H. 
208,218. The servant of the railroad, by its direction, appropriated and used the grass 
for his own benefit; and this not being necessary to, nor having any connection with, 
the management of the road, was a conversion of the plaintiff's property by the defend- 
ant.) — Bailey v. Sweeney, Sup. Ct. N. H., 9 Atl. Rep. 543. 


—. [Railroad commissioners — South Carolina) — Action against railway 
company for refusing to establish and maintain station house. —The railroad 
commissioners in South Carolina cannot maintain a suit to compel a railroad company” 
to establish and maintain a station house, under the charge of a competent agent, at a 
certain place on its road, in their own name, under Gen. St., sec. 1457, as that sectiom 

no penalty for a violation of its provisions, but such action must be broughs 
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RAILWAY COMPANIES — Continued. 
under section 1539, which provides that, where no penalty has been provided for a viola- 
tion of the provisions of the statute, the penalty shall be not less than $1,000, to be 
recovered by the State by action in any circuit court to be brought by the attorney gen- 


eral upon the request of the commissioners. — Bonham v. Columbia ¢ G. R. Co., Sup. Ct. 
8.C.,28. E. Rep. 127. 


4. —. CARRIERS OF PASSENGERS; CONSTITUTIONAL LAW; CORPORATIONS; EMINENT 
DOMAIN; MANDAMUS; MASTER AND SERVANT; MUNICIPAL BONDS; NEGLIGENCE. 


RATIFICATION, see MUNICIPAL Bonps. 

RECITALS, see MUNICIPAL BonDs. 

RECOUPMENT, see DowER. 

REGISTRATION, see CHATTEL MORTGAGE; CONSTITUTIONAL Law. 
REHEARING, see JUDGE. 


REMOVAL OF CAUSE. — (State and Federal jurisdiction — Divorce cases] — 
Divorce cases not removable to Federal courts.—In a suit to set aside and 
annul a decree of divorce fraudulently obtained, it is not error for the court to refuse a 
petition for removal under the Federal statutes. The matter in controversy cannot be 
measured by the pecuniary amount, and the suit cannot be said to involve $500, exclu- 
sive of costs. — Caswell v. Caswell, Sup Ct. Ill., 11 N. East. Rep. 342. 

—. See CORPORATIONS. 

RENT, sec LANDLORD AND TENANT. 

REPLEVIN, see SALE OF Goops. 

RES ADJUDICATA, see JUDGMENT. 

RES GESTZ, see EVIDENCE 

RES IPSA LOQUITUR, see NEGLIGENCE. 

RIGHT OF ACCUSED TO PROCESS, see ConsTITUTIONAL Law. 


SALE OF GOODS. —[Fraud — Rescission — Bona fide — Purchaser — Replevin — 
Demand — Sheriff] — Right of vendor to maintain replevin against sheriff 
for goods obtained by fraud. — When goods have been obtained by fraud by a ven- 
dee, the vendor may, without previous demand, maintain trover or replevin for them 
against any person, not an innocent purchaser for value, in whose possession they are 
found; and this rule is applicable to a sheriff who claims the goods under an execu- 
tion issued against the vendee by another creditor. — Farwell vy. Hanchett, Sup. Ct. Ind., 
11 N. East. Rep. 875. 


2.—. [Warranty]—Sale of goods by reference to a letter for description. — 
Where iron is sold under an agreement that specifics that it shall “ be in accordance 
with an analysis furnished in a letter” of vendor’s agent of a named date, this amounts 
to a warranty that the iron shall not contain a greater proportion of phosphorus than 
specified in that analysis. — Albany, etc., Ironand Steel Co. vy. Lundberg, Sup. Ct. U. 8.,7 
Sup. Ct. Rep. 958. 


3.—. —-. [Evidence — Experts] — Evidence of expertslas to quality of simi- 
lar goods in previous sales not admissible.—In an action for breach of a con- 
tract to sell iron, where defendant sets up a breach of warranty that the iron shall be in 
accordance with an analysis furnished him by letter of a certain date, evidence of ex- 
perts as to the quality of, and the amount of phosphorus in, iron sold by plaintiff, at 
various dates preceding the sale to defendant, is not admissible. — [Ames rv, Quimby, 106 
U. S. 342; 1 Sup. Ct. Rep. 116, distinguished. ] — Ibid. 


SALE OF LAND, see STATUTE OF FRAUDS. 
SENTENCE, see CRIMINAL PROCEDURE. 


SHERIFF. — [Fieri facias — Distribution] — Liability of sheriff for mistake in 
distribution of money collected under a fleri facias. — It is the duty of a sheriff 
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SHERIFF — Continued. 
who has made certain moneys under a writ of fieri facias, by the terms of such writ, to 
have the money before the court for distribution, and, although a different practice has 
grown up, and the sheriff has been permitted to make the distribution himself, yet, in 
such case, however unintentionally, if he make a mistake, he must bear the loss. — 
Frazier's Appeal, Sup. Ct. Pa., 9 Atl. Rep. 493. 


——. See SALE OF Goops. 
SOUTH CAROLINA, see RatLway COMPANIES. 


SPECIAL JUDGE. — Authority of to hear case upon new trial. — Rev. Stats. Mo., 
sec. 1879, authorizes the election of a special judge in certain criminal cases, and con- 
fers on him all the powers of the regular judge during the trial of the particular case 
for which he is elected, but provides that, upon the conclusion of that trial, his power 
shall instantly cease. Held, that if the judgment rendered by him is reversed, on ap- 


peal, he still has authority to hear the case upon the new trial. — State v. Sneed, Sup. 
Ct. Mo.,4S. W. Rep. 411. 


SPECIFIC PERFORMANCE, see STATUTE OF FRAUDS. 
STATE AND FEDERAL JURISDICTION, see REMOVAL oF CAUSE. 
STATOTE, see ELECTIVE FRANCHISE; INTOXICATING LIQUORS; MUNICIPAL BONDS. 


STATUTE OF FRAUDS. — [Sale of lands — Specific performance] — Parol con- 
tract to remove cloud from title.— A parol contract by an attorney to remove & 
cloud from the title to lands, and receive, when the title is cleared, one-half of the 
land as his compensation, is within the Texas statute of frauds; and a conveyance of 
the land in pursuance thereof cannot be enforced, though a recovery of the value of 
such services, and of the money expended by the attorney in the suit to clear the title, 
may be had. — [The court cite: Anderson r. Powers, 59 Texas, 213; Gibbons v. Bell, 45 
Texas, 418; Evans v. Hardeman, 15 Texas, 480; Watkins v. Gilkerson, 10 Texas, 340; 
Smith v. Crosby, 47 Texas, 121; Dowling v. McKenney, 124 Mass. 478; Baxter v. Kitch, 
37 Ind. 554; Burlingame v. Burlingame, 7 Cin. R. 92; Helm v. Logan, 4 Bibb, 78; Jack 
v. McKee, 9 Pa. St. 235. See, also, Miller v. Roberts, 18 Texas, 16; Aiken v. Hale, 1 
Posey, Unrep. Cas. 318; Brown v. Hoag (Minn.), 29 N. W. Rep. 139, and note; Walker v. 
Wilmington, C. & A. R. Co. (S. C.), 1 S. E. Rep. 366 ]— Sprague v. Haines, Sup. Ct. Texas, 
43 S. W. Rep. 371, 

STEALING, see CRIMINAL Law. 

STOCK, see CORPORATIONS. 

STOCKHOLDERS, see CORPORATIONS ; INJUNCTION. 


STREET IMPROVEMENTS, see MUNICIPAL CORPORATIONS. 
STREET OPENING, see EMINENT DOMAIN. 

STREETS, see EMINENT DOMAIN; MUNICIPAL CORPORATIONS. 
SUBSEQUENT PURCHASER, see MISTAKE OF Law. 
SUBSCRIPTION, see CorPORATIONS. 

SUICIDE, see INsaniry. 

SUNDAY, see ConsTITUTIONAL Law. 


SUPREME COURT OF U. S. — (Writ of error — Difference of opinion] — Certifi- 
cate must submit points of law and not the whole case. —In a case involving 
the right of the holder to recover upon checks drawn upon a bank which was a deposi- 
tory of the United States District Court by the clerk of court, the two judges of the 
Circuit Court certified, upon the facts, they were “ opposed in opinion as to the legal 
right of the plaintiff to recover on the checks in controversy.” Held, that the office ofa 
certificate of opinion between two judges in the Circuit Court being to submit to the 
Supreme Court one or more points of law and not the whole case, the question certified 
could not be answered, and the writ of error must be dismissed. [The court say: “In 
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SUPREME COURT OF U.S. — Continued. 

Harris v. Elliott, 10 Pet. 25, one of the questions certified was, ‘apon the facts stated, 
whether the plaintiffs had any right or title to the lands taken for streets, in which the 
trespass is supposed to have been committed, and can maintain their said action.’ This 
court held that it could express no opinion upon that question, because, as said by Mr. 
Justice Thompson in delivering judgment, it‘ is too general, embracing the merits of 
the whole case, and does not present any single point or question; and it has been re- 
peatedly ruled in this court that the whole case cannot be brought here, under the act 
of 1802, upon such a general question.’ The subsequent decisions under the successive 
acts of Congress upon this subject are uniformly to the same effect. U.S. v. Briggs, 5 
How. 208; Nesmith v. Sheldon, 6 How. 41; Waterville v. Van Slyke, 116 U. S. 699; 6 Sup. 
Ot. Rep. 622; Williamsport Bank v. Knapp, 119 U. S. 357; 7 Sup, Ct. Rep. 274."] — Bank of 
Springfield v, St. Louis Rail Fastening Co.,7 Sup. Ct. Rep. 1054. 


SURETY, see Civit PROCEDURE. 
SURFACE WATER, see MUNICIPAL CORPORATIONS. 


TAXATION. — [Action] — When action to recover illegal tax maintainable. — 
One who pays an illegal tax under the belief that it is valid, and in response toa 
demand, and threat of compulsory collection, may recover it back upon discovering his 
mistake. — Torbitt v. City of Louisville, Ct. App. Ky., 48. W. Rep. 345. 


—. See CONSTITUTIONAL LAw. 
TITLES OF STATUTE, see CONSTITUTIONAL Law. 


TRADE-MARKE.—([Similarity of name— Rogers’ spoons]— Son using father’s 
mame. — As between father and son, both bearing the same name, and both well known 
to the trade as skillful and honest manufacturers of plated silverware, the adoption 
and use by the son after the father’s death of his own name as a trade-mark and stamp, 
viz.,“‘[Eagle.] Wm. Rogers. ([Star,]” is not, in the absence of fraud on his part, in deed 
or in intent, an infringement of the trade-marks, ‘‘ Wm. Rogers Mfg. Co.,”” “1865. Wm. 
Rogers Mfg. Co.,” and “[Anchor.] Wm. Rogers & Son,” used as stamps by the father 
‘during his life, and by his successors in business after his death.— William Rogers 
Man/fg. Co. v. Simpson, Sup. Ct. Conn., 9 Atl. Rep. 395. 


2.——. [Advertisement] —Interpretation of.—The publication by Wm. Rogers, Jr., 
of an advertisement to the effect that he is a manufacturer of “ the celebrated Wm. 
Rogers, Sr., spoons, forks, and knives,” is not in violation of the rights of the successors 
in business of William Rogers, Sr., who designate their goods in that manner, when the 
advertisement is not intended or calculated to induce the public to believe that the 
goods so designated are manufactured by such successors, although the effect of the 
advertisement is to cause the goods of William Rogers, Jr., to be known in the market 
as “Wm. Rogers’ goods.” — Ibid. 


3.—. [Ciroular] — Interpretation of. — A circular published by William Rogers, Jr.,in 
1880, in the following words: ‘Sectional plated spoons and forks, [Eagle,] Wm. Rogers, 
X12. Triple plated upon all points exposed to wear. Plated by the method invented 
by Wm. Rogers in 1855, who was the original inventor of sectional plate. Wm. Rogers, 
(since 1878,) Wallingford, Conn., formerly of Hartford and West Meriden;” held, not an 
infringement of the rights of the successors of William Rogers under his trade-marks» 
it not being misleading to a person familiar with the facts stated therein, and with the 
fact that Wm. Rogers, Sr., died in 1873. — Ibid. 


4. ——. — Who is a “ manufacturer.”’— Under an agreement 
between R., having a valuable reputation as a manufacturer of plated silverware, and 
8S. & Co., manufacturers of the same articles, whereby S. & Co. are to furnish the 
machinery and materials, and R. is to supply the supervising labor and skill, and a 
trade-mark which he is to defend, 8. & Co. selling the ware, and receiving payment 
therefor, the profits to be divided, R. is a “ manufacturer,” within the meaning of the 
law of trade-marks. Park, C. J., and Loomis, J., dissent. — Zbid. 


TRAFFIC FACILITIES, see MANDAMUS. 
‘TRANSFER, see NEGOTIABLE INSTRUMENTS ; CORPORATIONS, 
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TRAVELER, sce NEGLIGENCE. 


TRESPASS.—([Attorney] —When seizing goods under instructions of plaintiff's 
attorney no trespass.— Under an execution against B. the sheriff seized goods 
claimed by the plaintiff. The sheriff did not touch the goods or leave any one in pos- 
session, but merely took a list of them, told the plaintiff not to remove them, and took 
an undertaking from the plaintiff that he would not remove them. The sheriff inter- 
pleaded and the execution creditors abandoned. The sheriff then (three or four weeks 
after the seizure), gave notice of abandonment to the plaintiff. Held, 1. That there was 
no trespass for which an action would lie. 2. An attorney has no implied authority to 
give instructions to a sheriff to seize any particular goods. 3. Taking part in inter- 
pleader proceedings is not a ratification by the execution creditor of the seizure. Re- 
marks upon the bona fides of a sale made to a hired man under suspicious circumstances.— 
(Citing Cameron v. Lount,4 U. C. Q. B. 275; Pardee v. Glass, 11 Ont. R. 275; Smith v. 
Keal, 9Q. B. D. 340; Hartley v. Moxham, 3 A. & E.N. S. 701; Woolen v. Wright, 1 H. & C. 
554, and Kennedy v. Patterson, 22 U. C. Q. B. 556.] — Wallbridge v. Hall, Ct. Q. B., 4 Man. 

8. R. 341. 


—. See INJUNCTION. 
TRESPASSERS ON TRACK, see NEGLIGENCE. 
TRIAL, see CRIMINAL PROCEDURE, 


TROVER, see CHATTEL MORTGAGE. 
TRUSTS, see BANKS and BANKING; CORPORATIONS. 
ULTRA VIRES, see CORPORATIONS; LIFE INSURANCE. 
UNDISCLOSED PRINCIPAL, see AGENCY. 
UNIFORM TAXATION, see INTOXICATING LIQUORS. 
USUFRUCTUARY, see NEGLIGENCE. 
VALIDITY, see ConTrRaAct. 
VENDOR AND PURCHASER, see DOWER. 
VIRGINIA STATUTE, see CORPORATIONS. 


VOLUNTARY ASSOCIATIONS. (Masonic order—Jurisdiction of courts— 
Mandamus] — Mandamus lies not to prevent Masonic order from disciplin- 
ing a member. — The only ground on which the Supreme Court can interfere with 
organized bodies by mandamus in aid of a member is that as corporations they are sub- 
ject to judicial oversight to prevent their depriving members of corporate privileges 
illegally.— Burt v. Michigan Grand Lodge, Sup. Ct. Mich., 33. N. W. Rep. 13. 


WAGERING CONTRACT, see LIFE INSURANCE. 


WAIVER, see MUTUAL BENEFIT SOCIETIES; CRIMINAL PROCEDURE; LANDLORD AND 
TENANT. 


WAR, see PuBLIC LANDS. 
WARRANTY, see SALE OF GOoDs. 


WASTE — [Mortgage] — Injunction to restrain removal of soil. — Injunction 
granted to restrain one who had purchased land and given a mortgage for the whole of 
the purchase-money from taking up and carrying away sand and stone therefrom, to the 
impairment of the mortgage security. — [See the following cases collected by the learned 
editor of the Aélantic Reporter: Scott v. Webster (Wis.), 6 N. W. Rep. 363; Silva v. Gar- 
cia (Cal,.),4 Pac. Rep. 628; Wilkinson v. Wilkinson (Wis.), 18 N. W. Rep. 527; Sayers v. 
Hoskinson (Pa.), 1 Atl. Rep. 308; Ward v.Carp River Iron Co. (Mich.), 10 N.W. Rep. 109; 8. c. 
15N.W.Rep. 889; Davenport v. Magoon(Ore.), 4 Pac. Rep. 299; Sheridan v. McMullen(Ore.), 
6 Pac. Rep. 497; Nichols v. Jones, 19 Fed. Rep. 855; Preston v. Walsh, 10 Fed. Rep. 315; 

Schulting v. Schulting (N. J.),3 Atl. Rep. 526; Scott v. Webster (Wis.), 6N. W. Rep. 363; 

Wilson v. Galey (Ind.), 2 N. E. Rep. 736; State v. Brown (Md.), 1 Atl. Rep. 410; Sager v. 
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WASTE — Continued. 
Cobham (Pa.), 6 Atl, Rep, 212: Sager v. Galloway, Jd. 209; California Dry Dock Co. v. Arm. 
strong, 17 Fed. Rep. 216; Crowe v. Wilson (Md.),5 Atl. Rep. 427; Dooley v. Stringham (Utah), 
7 Pac. Rep. 405; Snyder v. Hopkins (Kan.), 3 Pac. Rep. 367; Fletcher v. New Orleans N, 
E. R. Co., 20 Fed. Rep, 345; Cowenhoven v. Freeholders, 44 N. J. Law, 232; Jackson v, 
Beach (N. J.), 3 Atl. Rep.375.]— Martin’s Appeal, Sup. Ct. Pa., 9 Atl. Rep. 490. 


—. See EXECUTORS AND ADMINISTRATORS. 


WATER AND WATER-COURSES.—[(Eminent domain — Flowage] — When 
taken for use of water works carries with it the right of flowage. — Under 
statutes of Mass. 1873, ch. 242, and earlier acts, authorizing the taking of 1and for water 
works, and providing that a description of land taken must be filed in the registry of 
deeds, a description of lands flowed is required; and the taking and describing of 
other land with a mill and dam, and “all the water rights and other privileges and ap- 
purtenances,” carries with it aright of flowage only so far as the owner of the dam pos- 
sessed it at the time of the taking. — Kenison v. Inhabitants of Arlington, Sup. Jud. Ct. 
Mass., 11 N. East. Rep. 705. 


2.—. Rights of fishermen on shore line.—An inhabitant and householder of a 
town has a right to land upon and walk along uninclosed flats or shore within such 
town, below high water mark, and within 100 rods of the high water mark, not passing 
above said mark for the purpose of fishing. — [The court citing: Weston v. Sampson, 2 
Cush. 347; Dunham v. Lamphere, 3 Gray, 268,271; Lakeman v. Burnham, 7 Gray, 437; 
Commonwealth v. Roxbury, 9 Gray, 526, 527; Commonwealth v. Bailey, 13 Allen, 541, 
542; Proctor v. Wells, 103 Mass. 216; Commonwealth v. Manimon, 136 Mass. 456, 458; 
Duncan v, Sylvester, 24 Me. 482.]— Packard y. Ryder, Sup. Jud. Ct. Mass., 4 N. Eng. 
Rep. 245. 


WHOLESALE DEALERS, see INTOXICATING LIQUORS. 
WIFE'S SEPARATE ESTATE, see MARRIED WOMAN. 


WILL. — [Interpretation] --Meaning of the words *‘ right heirs.’’ —- A testator de- 
vised his estate in trust to pay the income to his children, and provided that, after the 
death of all of his children, the trust should cease, and the estate descend, divested of 
the trust, to the respective “ right heirs” of his children in fee. Held, that the expres- 
sion “ right heirs” of his children means the children of his children. So that grand- 
children alive at the death of the testatortook title to the estate in remainder, subject 
to open and let in any subsequently born grandchildren. — {The court cite: Winter- 
mute v. Snyder, 3 N. J. Eq. 490; Howell v. Green, 31 N. J. Law, 570; Van Dyke v. Van- 
derpool, 14 N. J. Eq. 198; Feit’s Ex’r v. Vanatta, 21 N. J. Eq. 84; Beatty’s Adm'r v. 
Montgomery’s Ex'r, Jd. 324; Herbert v. Post, 26 N. J. Eq. 278; 8. c. on appeal, 27 N. J. 
Eq. 540, The cases cited by the counsel of those who oppose Mrs. Wood's claim are not 
in point. They are Smith v. Butcher, 10 Ch. Div. 113; Van Tilburgh v. Hollinshead, 14 
N. J. Eq. 32; and Slack v. Bird, 23 N. J. Eq. 238.] — Ballentine v. Wood, Ct. Ch. N. J.,9 
Atl. Rep. 582. 


WRIT OF ERROR, sec SUPREME CouRT OF U. 8. 
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